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WV hat effect has centralization on the efficiency of national govern- 


ment? Will not the processes of representative government break 
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down under the load it is endeavoring to carry? . . . Does not cen- 


tralization portend a revolution in the form and function of the 


Se 


national government? ... A failure on the part of either the legis- 
lative or the judicial branch of government to observe the spirit of 
the compact may well spell the end of our form of government 
We should at least discover whether our people prefer something 
more nearly approaching alien systems, wherein the States are mere 
administrative districts of a central government. 
Irom the address of Retired Associate 
Justice Owen J. Roberts as President of the 
Pennsylvania Bar Association (page 649) 
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In This Issue 





Communism, Communists, and the 1 
United States Constitution 

\t the 1948 meeting of the Maryland 
State Bar Association, a timely and 
trenchant address on the above sub- 
ject was delivered by Frank B. Ober, 
of Baltimore, of the law firm for- 
merly headed by the late Governor 
\lbert Ritchie, who began his dis- 
tinguished career as an Assistant 
Secretary of our Association. Mr. 
Ober’s_ interestingly documented 
discussion supported the constitution- 
al power of our government to legis- 
late and act to defend and protect 
our form of government and free 
institutions. The vigorous resolutions 
adopted by the Maryland State Bar 
are reported in “Bar Association 


News” in this issue. 


Shall Federal Powers Be Curbed 2 
by Amending the Constitution? 

Retired Associate Justice Owen J. 
Roberts, speaking as President of 
the Pennsylvania Bar Association at 
its annual meeting, discussed with 
solemn emphasis the effects of the 
vast centralization of powers upon 
the functioning of our national gov- 
ernment. The burdens placed on 
the Congress seemed to him to be 
especially alarming; “it is fair to 
say that Congress performs miracles 
in doing as well as it does the mani- 
fold tasks laid upon it”. As remedy 
for the present serious dangers to our 
form of government, Justice Roberts 
proposed an amendment of the Con- 
stitution limit the 
federal powers to invade the domain 
of the States. 


to define and 


First Advisory Opinion of 3 
World Court Since 1935 

Judge Manley O. Hudson honors the 
JOURNAL with an authoritative com- 
mentary on the advisory opinion 
rendered by the World Court, in 
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Entered as second class matter 


response to the request of the Gen- 
eral Assembly, as to the Charter pro- 
visions governing admission to the 
United Nations and the conditions 
which Members may attach to their 
votes on the admission of applicant 
nations. 


The Tragic Belief That Rights 4 
Come from Government 

“People today do not believe that 
they have natural, inalienable 
rights,” says the distinguished Chair- 
man of the Economic and Social 
Council. “Man seeks his rights from 
his government, from the United 
Nations . . . Having lost his hold on 
God . . . he seeks for his rights else- 
where in vain.” You should not fail 
to read one of the best summaries 
we have seen of the issues in the 
“irrepressible conflict” between the 
East and West, between law-gov- 
erned liberty and the dominance of 
the police state. 


Mr. Justice Frankfurter Discusses 5 
the Lawyers in Public Affairs 

The address of Mr. Justice Felix 
Frankfurter as honor guest at the 
annual dinner of the American Law 
Institute adverted to a number of 
topics in which American lawyers 
are intensely interested—the tradi- 
tional aloofness of members of the 
Court from political candidacy and 
the discussion of controversial ques- 
tions in the realm of policy, the ad- 
monitions of Elihu Root as to the 
duty of lawyers in a time of transi- 
tion, the unsurpassed public service 
rendered by lawyers in high national 
office, the continuing conflict be- 
tween centralized governmental con- 
trols and the maintenance of the 
freedom of individuals. We _ pub- 
lish this noteworthy after dinner ad- 
dress as it was delivered. 


What Can We Learn from the 6 
Parliamentary System? 

Basing his article on Professor Daw- 
son’s notable current book, Govern- 
Walter P. 
strong contributes a most interesting 


ment of Canada, Arm- 
commentary on salient features of 
the Canadian system and supports 
his thesis that the American form of 
could be 
through adapting some provisions of 
the parliamentary system, including 
Cabinet 


government improved 


greater responsibility of 
members to the legislative branch 
and possibly the abolition of fixed 
terms for the executive branch. Mr. 
\rmstrong regards Professor Daw- 
son’s volume as a contemporary work 


of the first importance. 


Chief Justice George W. Maxey 7 
of Pennsylvania 

In our series of portrayals of the 
highest judicial officers of States, we 
turn this month to the Keystone 
State and the Chief Justice of its 
Supreme Court—an outspoken expo- 
nent of America’s constitutional re- 
public and the basic individual free- 
doms vouchsafed by the Bill of 
Rights. Chief Justice Maxey’s pub- 
lic addresses have several times been 
published in the JOURNAL, our pres- 
ent sketch quotes from some of his 
opinions. 


Reduction in the Number of 
Judicial Opinions Published? 
This recurring subject of discussion 
in the Judicial Conferences for the 
federal circuits was remedially re- 
ported on by a representative com- 
mittee of lawyers to the Conference 
for the Third Circuit on July 5-7. 
The recommendations were well- 
considered and specific; the need for 
a protective reduction was reiter- 
ated; the observations were not at 
all directed toward the Courts and 
judges of the Third Circuit. Some- 
how the perennial discussion re- 
minds of Mark Twain’s famous re- 
mark about the weather. 
(Continued on page V) 
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YOU CAN “INHERIT” 
YOUR OWN ESTATE 


There’s nothing complex about it. 


By beginning early in his career a man can build an estate, adding to it 
with each increase in income, so that when he is fifty or sixty, he can lay 
aside his duties and enjoy himself. 


Prudential Insurance acquired with this purpose in mind, is a stepping 
stone to old age independence for any family wage earner. 


And in the meantime it affords needed protection for those 
who depend upon him for support. 
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Continued from page III) 

Interesting Discussions and Actions 9 
at Fifth Circuit Conference 

We publish a comprehensive report 
of the 1948 Judicial Conference for 
the Fifth Circuit—the first presided 
over by its new Senior Circuit Judge. 
[here was an interesting discussion 
the 


of judicial interpretation of 


meaning and intent of statutes. 
Recommendations as to various bills 
affecting the Courts were acted on. 
Hearty tributes were paid to the be- 
loved Judge Samuel H. Sibley, who 
laid 


burdens as Senior Circuit Judge. 


has down his administrative 


Legal Education and Law PracticeJ¥@ 
with ‘‘Law in Eruption’ 

Before the Yale Law School Associa- 
tion on May 13, Mr. Justice William 
O. Douglas, formerly of the Yale fac- 
ulty in law, stated much of the legal 
philosophy around which controver- 
that 
should prepare to fulfill their duties 


sy rages and urged lawyers 


as policy-makers in their communi- 


ties and the world. To give our 


readers an insight into opposing 
points of view on great issues, we 
publish the address in full. 


Analysis of Causes of Dissents 1] 


in the Supreme Court 
In the second article in the plain- 
speaking series which he is contrib- 


uting to the JOURNAL, Ben W. Pal- 


18 
mer, of the Minnesota Bar, begins 
his analysis of what he regards as 
causes of the dissents and the over- 
turnings of settled precedents which 
he described in our July issue (page 
554) — the alleged or ostensible 
causes and what he believes to be the 
real and actual causes of the mani- 
The 


candid views which he expresses are 


festations which give concern. 


his own; they are published to 
crystallize and elicit the considered 
opinions of the Bar, particularly the 
practicing lawyers throughout the 


country. 


25 


Action of Bar Associations 
Is Interesting News 


Of especial significance this month 
are our reports of the meetings of 
various State and local Bar Associa- 
tions, the actions voted, etc. We hope 
that our readers will help us give a 
nationwide coverage of the opinions 
expressed in resolutions adopted by 
the organized Bar. 








LAW OFFICE ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Due to popular demand our third reprinting of 


this pamphlet is now available. Price 50 cents. 


Copies may be secured 
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Take a 39-day vacation cruise to the 
Orient on the new 


S. § PRESIDENT CLEVELAND 

Sailing from San Francisco, September 9; from 
Los Angeles, September 11 

S. S$. PRESIDENT WILSON 

Sailing from San Francisco, October 7; from 
Los Angeles, October 9 

America’s finest postwar luxury liners 
Leaders of the GLOBAL FLEET 


Ports of call: HONOLULU, MANILA, HONG 
KONG, SHANGHAI, YOKOHAMA 


Here’s some sound sense, counsellor. 
Take a complete rest and have fun, 
too, in a world far removed from the 
daily grind. You'll enjoy delicious food, 
superb service, a beautiful air-condi- 
tioned stateroom, complete relaxation, 
parties, movies, deck sports, swimming 
...all these and more for your pleasure. 
MONTHLY SAILINGS 


See your bonded travel agent 
Round trip fares, $1260 up 
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Or —if you have more time—plan a 
100-day ‘Round-the-World voyage 
on the luxurious President Polk or 
President Monroe. Fares, $2470 up. 


AMERICAN 
PRESIDENT 
LINES 


Your (Imran Metal baad 

SEND FOR FREE FOLDER 

American President Lines, Dept. D-2a 
1? Celifornia St., 

San Francisco 4, Calif. 


Please send me your folder on luxury cruises to 
the Orient and ‘Round-the-World. 


Name inane 
(please print) 
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toyour 49 
vacation 


The highlight of your Seattle 
convention would be a trip to 
Alaska. Regrettably we find our 
passenger service booked to ca- 
pacity this year—but we extend 
our most cordial invitation to 
plan a trip to scenic Alaska for 
your 1949 vacation. 





Assisting Lawyers 
Everywhere 


Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


@ Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 


(Or SvSTE Mf | 
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a Corp ration System 





and Associated Companies 


Albany 6 4S. Howk Street Jersey City 2 15 Exchange Ploce 
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Buffolo 3 295 Moin Street Philadelphio 9 123 S. Broad Street 

Chicago 4 208 S. Lo Solle Street Pittsburgh 22 535 Smithfield Street 

Cincinnati 2 441 Vine Street Portland, Me. 3 57 Exchonge Street 
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STATE ADMINISTRATIVE LAW 


Announcement 
of 
ESSAY CONTEST 
conducted by 


SECTION OF ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION 
RULES FOR CONTESTANTS 


Subject 


Each contestant will write about 
State Administrative Law of the 
State in which he has been admitted 
to practice and practices law. 


Cash Prize 


One Thousand Dollars ($1,000) 


Final date for submissions 


Extended from November 1, 1948, 
as originally planned, to 
December 31, 1948. 


To whom essays submitted 
Secretary of Administrative 
Law Section, Miss Patricia H. 


Collins, Assistant Solicitor 
General's Office, Washington 25, D.C. 


Eligibility 


Contest will be open only to members of American Bar Association in good standing, including new members elected 
prior to December 1, 1948 (except officers of the Section and members of its Council, Chairman of the Contest Committee, 
and State Chairman) who have paid their annual dues to the Association for the current fiscal year. 

No essay will be accepted if previously published. All rights and title to essays submitted must be deemed the property 
of the Section. Any copyright to an essay must be assigned to the Section. 

Each essayist should review and analyze the Administrative Law of his State, both legislative and as evidenced by 
judicial decisions. All statements should be accompanied with citations to sources. Comparisons with Administrative Law 
of other jurisdictions may be made, but the theme of each essay must be the Administrative Law of the particular State 


concerning which it is written. 


Each essay must be restricted to four thousand words including quoted matter and citations in the text. Footnotes or 
notes following the essay shall not be included in the computation of words but excessive use of such material may be 
penalized by the judges of the contest. Clearness, brevity of expression and thorcughness of analysis will be taken into 


consideration. 


Inquiries concerning the contest should be addressed to Omar C. Spencer, Chairman, Contest Committee, Yeon Building, 


Portland 4, Oregon. 


GEORGE ROSSMAN, Chairman, 
Section of Administrative Law, 
American Bar Association. 
Salem, Oregon 
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Hany of our early American cutlery 
works were manned by craftsmen from 
Sheffield, England, who brought with 
them the skill and devotion to fine 
work that had made Sheffield knives, 
or “whittles,” the standard of excel- 
lence. As evidence of their pride in the 
blades they forged and tempered, they 
stamped them with name and mark. 


lt was a proud moment for Zenas 
Crane when, after years of apprentice- 
ship to his brother Stephen, he put 
his watermark in paper of his making. 
hat pride still pertains in the Crane 
mills where paper is made today, as it 
was in 1801, from cotton and linen 
fibres only, the choicest, most endur- 
ing materials known to the paper- 
maker, This pride of making is im- 
parted to the using of Crane’s Papers, 
for the excellence of every sheet car- 
ries its message of quality 

and distinction. We sug- 

gest you look for the 

mark of Crane when 

next you buy paper for 

personal, social, or 


business needs. 


Grames 


CRANES 


FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
SINCE 1801 
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YOURS... 


FOR THE ASKING 


We have just published, for complimentary 
distribution . . . the first of a series 
of interesting and valuable excerpts from 


Corpus Juris Secundum. 


This one deals with the subject of 


“OPTIONS TO PURCHASE 
IN LEASES” 


Reprinted from the C.J.S. title 


Landlord and Tenant 


If you would like to have a copy, just 
drop us a line to that effect and one will 
be mailed to you with our compliments. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Avenue Extension, Brooklyn 1, New York 
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Communism vs. the Constitution: 


The Power To Protect Our Free Institutions 


by Frank B. Ober + of the Maryland Bar (Baltimore) 


™ Before the Maryland State Bar Association on June 26, a cogent and well 
documented address in support of the constitutional power of the American Congress 
to cope with Communism and Communists, was delivered by Frank B. Ober, of 
Baltimore. It deserves reading and study as a bold and well-reasoned contribution 
to the great debate which is taking place in State and local Bar Associations 
throughout the country. The speaker cited and relied extensively on the findings 
and action voted by the House of Delegates last February 24 (34 A.B.A.J. 263; 
April, 1948), and also cited various articles and editorials which have appeared 
in the Journal. 

As starting-point for the historical aspect of his address, Mr. Ober referred 
to early issues, in this country under the Federalists and in England under 
Pitt, concerning what was then called “sedition”, with connotations hardly 
analogous to those centering around subversive activities in our country today. 
Mr. Ober faces squarely the essential question as to where the line of demarcation 
needs to be drawn, which is discussed in an editorial in this issue, “The Point Where 
Toleration Ends’. 

The significant resolutions adopted by the Maryland State Bar, following Mr. 
Ober's address, deal specifically with the constitutional powers of the Congress 
and are reported in ‘Bar Association News" in this issue. Previously the same de- 
partment has reported the action of the New York State Bar Association (34 A.B.A.J. 
252; March, 1948) and the Louisiana State Bar Association (34 A.B.A.J. 520; June, 1948). 





® We are now engaged in defending 
our country and ourselves against 
Russian aggression, which has cre- 
ated, supported and used Commu- 


tries is of comparatively recent ori- 
gin. “Sedition” is used in this paper 
to describe advocacy of the overthrow 
of our federal or State governments 
nist parties and “front” organiza- by force and violence if need be. It 
tions in other lands to assist and_ is intended to mean what is some- 
spearhead its efforts to undermine 


and seize governments through other 


times called “peacetime treason”; the 
use of the word “treason” does not 
means than the free electoral choice convey what is meant in view of its 


of the peoples concerned. Although restricted constitutional definition 


“sedition” is an ancient evil, the and requirements.! ‘Sedition’, as 
Soviet-Communist use of seditious thus used here, does not include 
organizations as a “fifth column” 


against governments in other coun- 


mere criticism or libels o: govern- 
ment or public officials, which were 


forbidden by the obnoxious Sedition 
Act of 1798.2 The terms used in this 
paper have to be taken in their mod- 
ern connations, in the light of the 
revelations as to Communist organi- 
zations, methods, and objectives. 
Marx and Engels began teaching 
1848, a hundred 
The objectives of this 


Communism in 
years ago. 
seditious philosophy, as consistently 
stated by all of its interpreters from 
Marx to Stalin, have been the over- 
throw of capitalism throughout the 
world by violence, the establishment 
of the dictatorship of the proletariat; 
and by the extinction of the bour- 
geoisie, the attainment of a so-called 
“classless society’, in which the state 
will eventually wither away. 

This sinister, corroding doctrine 
makes its chief appeal to those in 
such poverty that they have nothing 
to lose by a change. Revolution in- 
evitably feeds on distress. It also 
attracts political opportunists, gull- 
ible mystics or so-called intelligent- 
sia, whose theories have never been 
tested by the hard facts of reality. 

1. Under the constitutional definition adopted 
for historical reasons, treason consists only in levy- 
ing war against the United States, or in adhering 
to its enemies, giving them aid and comfort, and 
requires proof by two witnesses of overt act—Art 
ltl, Sec. 3, U. S. Constitution. See Cramer v. U. S 
(1945), 325 U. S. 1, 29; Haupt v. U. S. (1947), 330 
U.S. 631, 634, 635. 

2. The inclusion of ‘‘seditious libels’’ in the Act 
of 1798 was largely responsible for the defeat of 
the Federalist Party. Beveridge: Life of Marshall, 
Vol. Il, page 381, note 2, referring to the section 
of the Sedition Act which provided penalties for 
unlawful combination and conspiracy against the 
Government, says ‘This section was not made a 
campaign issue by the Republicans."’ 
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Communism vs. the Constitution 


Although the doctrine of Commu- 
nism has been taught for a century, 
it achieved its first practical success 
in the bloody Russian revolution of 
thirty years ago. It thus changed 


from an_- abstract’ international 
philosophy to a weapon of national- 
ist aggression. The Comintern was 
Moscow, with sec- 


further 


2g 
then formed in 
tions in each country, to 
Russian aims. 

The American Communist Party 
was formed as a section of the Com- 
1919, in 


directions of its president Zinoviev.* 


intern in response to the 


Absolute obedience to the Comin- 
tern was required of its branch par- 
Leaders of 


the American party, such as Browden 


ties in other countries. 


and Foster, have been members of 
the Executive Committee of the 
Comintern, making frequent trips to 
Moscow for instructions, and the 
Executive Committee itself is under 
the complete domination of the 
Kremlin. 

This so-called dictatorship of the 
proletariat really means a one man 
control of a political oligarchy that 
rules, through an active Communist 
Party of 6,000,000, a great nation of 
some 200,000,000. 


ment can only be maintained through 


Such a govern- 


a ruthless police state, which is the 
complete antithesis of our constitu- 
tional form of government. Such a 
state tolerates but one party and 
liquidates or enslaves its political 
opponents, and rules its own people, 
through a secret police, by terroris 
tic methods; it denies freedom of 
speech and assembly and makes a 
mockery of the administration of 
justice. Today, ten to twenty mil- 
lion political prisoners are held in 
slave camps in Russia, in addition 


to millions of war captives. 


Russian Communism Most Reactionary 
Form of Government 
Considered from the standpoint of 
true liberalism, or human freedom. 
it is the most reactionary of all forms 
of government that have been known 
in the recorded history of the world. 
While the formation of Commu- 
rist parties in other countries unde1 
the domination of the Comintern 
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manifested her ultimate aggressive 
intent against other nations, Russia 
was for more than twenty years too 
occupied with her own revolutions, 
famine and experiments, to consti- 
tute any imminent threat to the rest 
of the world. This long period of 
inactivity lulled the rest of the 
world into a false feeling of security. 

Meanwhile, as pointed out by Mr. 
Churchill,t Communism had _ begot- 
ten Fascism and the more murder- 
ously efficient Nazism through which 
Hitler came to power. It was Hitler 
who perfected and improved the 
weapon which the Communists had 
forged, the seditious fifth column, to 
aid him in his conquests of other 
countries. In Austria, in the critical 
year 1938, and in Czechoslovakia and 
Norway later, Nazi parties and local 
Quislings aided his armies. The Com- 
munists, then temporarily allied with 
Hitler, also contributed largely to the 
fall of France. Russian Communism 
commenced its expansion, success- 
fully using seditious fifth columns 
in conquering, between 1939 and 
1948, ten Eastern 
tions, with a population of 93,000,- 
000 and an 629,000 
square miles.’ The pattern of the 
is clear: (1) 
organization of a strongly disciplined 


European na- 


area of some 


Communist method 
Communist Party with members who 
are individually pledged to carry 
out the mandates of their leaders,* 
who, as history abundantly shows, 
slavishly follow the Party line, irre- 
spective of their own national inter- 
ests—the opposition to war during 
the temporary Russian alliance with 
Hitler? 


thereof is perhaps the most dramatic 


and subsequent support 


example out of a multitude of in- 
stances of goose-stepping to Kremlin 


3. Of the triumvirate that succeeded Lenin, 
novieyv and Kamenev were soon deposed by 
who has since reigned supreme. 


5 
° 


. 


wn 


4. See Memoirs in Life Magazine, April, May 


1948 


nd 


5. The dates of conquest or the formalization 
thereof, as given by the Encyclopedio Brittanica 
and the New York Times Magazine, April 18, 1948 
ore as follows: Estonia, 1939; Lithuania, 1939; 
Latvia, 1939; Yugoslavia, November, 1945; Albania 
December, 1945; Bulgaria, September, 1946 
Poland, January, 1947; Hungary, May, 1947 
Rumania, December, 1947; Czechoslovakia, Feb- 
ruary, 1948. 

6. See House Committee Reports, referred to 
ntra, and Timasheff, 12 Fordham L. Rev. 209 
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music; (2) infiltration of labor 
unions to stir up industrial strife 
for politcal ends; (3) espionage and 
sabotage; (4) planting of Commu- 
nists in key government positions; 
particularly in police and army 
posts; (5) forcible overthrow of the 
existing government by the minority 
Communist Party at some _ psycho- 
logical moment of political or eco- 
nomic crisis, and usually with the 
presence or threat of the Red Army; 
(6) elimination of all opposition 
parties and the liquidation of their 
leaders; and (7) finally, the formali- 
zation of the conquest through so- 
called democratic elections, at which 
100 per cent of the electors are 
frightened into voting for the Com- 
munist Party and the local Quislings 
selected by Moscow.® 

The “cold war” in other countries 
is in full swing. Finland is in process 
of absorption, and a third or more of 
the voters in France and Italy vote 
the Communist ticket, though their 
recent bids for power were unsuc- 
cessful.° In China, the Communists, 
with Russian support, control a 
large part of the country. 

There are likewise strong Com- 
munist parties in most of the coun- 
tries in the Western Hemisphere, as 
the Canadian spy trials and recent 
Chile, Brazil, 
Rica have 
In our country the party 
is credited with less than 100,000 
members, yet, as pointed out by 


violent events in 


Colombia and _ Costa 


warned.!” 


J. Edgar Hoover,"' we should not be 
lulled into a false complacency, be- 
cause, as the Communist boast, for 
every one who is an active member 
there are ten ready to follow the 
line. They 
cleverly maneuvered themselves into 


Communist have so 





This alliance was formed to divide Europe, 
s disclosed by the State Department documents, 
oviet-Nazi Relations—1939-1941, recently released. 
The somersaults of the American Communist Party 
ore listed in Ambassador Bullitt's The Great Globe 
tself (1946), pages 233-292. 

8. These, as in the case of Bulgaria and 
Rumania, are usually members of the Comintern, 
and Moscow-trained as in the case of Yugoslavia. 

9. Duclos and Togliatti, the leaders of the 
French and Italian Communists, were instrumental 
n organizing the Cominform. 

10. Our next-door neighbors, Mexico and Can- 
ada, have 45,000 and 50,000 respectively, and 
Cuba has a total of 150,000 Communists. 

11. Speech to American Legion Convention, 
September, 1946. 
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strategic positions that never in his- 
tory did so few control the thoughts 
and actions of so many.** 


Almost Incredible Mistake 

of Democratic Countries 

We have but recently been reminded 
by Mr. Churchill of the almost in- 
credible mistake of the democratic 
countries in permitting Germany to 
rearm after World War I, which led 
inevitably to World War II. War- 
fare is no longer preceded by formal 
“Cold” warfare is 
waged during intervals of peace, or 
the armed truce which is so often 
peace. We 
have just proved again that, under 
our Constitution and given sufficient 
time and protection by allies to pre- 
pare, a war can be magnificently 
won. But once again we see the 
danger signals of another war and 
the establishment of beachheads in 
the form of seditious parties. 

When the actual shooting starts, 
statutes giving necessary power to 
protect the nation and prosecute the 
war, such as the War Powers, Espio- 
nage and Trading with Enemy Acts, 
are upheld by the Courts under the 
war power.'® However, it is becom- 
ing increasingly apparent that we 
must have the power to prevent sedi- 
tion before the shooting starts, if we 
are to keep out of war, or be in a 
position to successfully defend our- 
selves again. It is of particular im- 
portance, therefore, to examine how 
the efforts of Congress, the Executive 
and the States to prevent sedition in 
peacetime have fared under the Con- 
stitution as interpreted by the new 
Supreme Court. 


declarations. 


blindly mistaken for 


Taking Congress first—four of its 
more important efforts'* have been 
(1) to prevent naturalization of, or 
to deport seditious aliens; (2) to 


legislate directly against sedition; 
(3) to hinder and control sedition 
through alien and other registration 
statutes; and (4) to purge the Gov- 
ernment and labor unions of Com- 
munist or other seditious persons. 

1. It is manifestly impossible to 
screen aliens properly when natu- 
ralized, and hence the statute pro- 
vides for the deportation of seditious 
aliens.° The importance of the 
alien problem lies not in the threat 
from a few seditious aliens consid- 
ered as separate individuals. But 
there is danger, inherent in having 
5,000,000 aliens in our midst, that 
there will be built up seditious 
organizations on a large scale, even 
though most aliens are loyal. Even 
before the 1938 rape of Austria, 
when the danger of seditious organi- 
zations was first clearly demonstrated 
by current history, the Supreme 
Court, as then constituted, seven 
times, without a dissenting voice, had 
upheld Congressional efforts to pre- 
vent infiltration by seditious citizens, 
upon evidence that the applicant 
had not satisfied the conditions Con- 
gress had made prerequisite to 
citizenship.?® 
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Communism vs. the Constitution 








Bachrach 


FRANK B. OBER 

But in 1943 the new Court, by a 
five-to-three decision, in the Schneid- 
erman case, reversed the findings of 
both lower Courts, which had held 
that a Communist organizer and 
leader should be deported for having 
been naturalized by mistake, because 
he had plainly spent his life, before 
and after his naturalization in 1927, 
in attacking the Constitution, and 
scarcely be 
sidered “attached” to its principles, 


could therefore con- 


as required by the statute then in 





12. The facts as to the advance of Communism 
are well known and really need no citation of 
authority. For one of the most exhaustive reports, 
heavily documented with the principal speeches 
and writings of the Communist leaders, see the 
report of Sub-Committee No. 5 of the Committee 
on Foreign Affairs (1948). In spite of its un- 
popularity with the press because of its conduct 
of some hearings, the House Committee on Un- 
American Activities has assembled a mine of 
information covering all aspects of this subject. 
See reports on ‘The Communist Party as an Agent 
of a Foreign Power’ and ‘The Communist Party 
as an Advocate of the Overthrow of Government 
by Violence,"’ April 1, 1947; May 10, 1948; and 
the report of the Nixon Sub-Committee on Leg- 
islation, April 10, 1948, and of White Committee 
April 30, 1948. The Supreme Court again on June 
14, 1948, declined jurisdiction as to legality of 
House contempt proceedings against witnesses re- 
fusing to answer whether they were Communists, 
but three days later they were upheld in the Eisler 
case in the Court of Appeals for the District of Co- 
lumbia. Ex-Ambassador Bullitt, in The Great Globe 


Itself (1946), assembled the principal facts. See also 
Ex-Ambassador Lane's | Saw Poland Betrayed 
(1947). See also following law review articles: 
Gibbons, 10 Geo. Wash. L. Rev. 104 (1941): Hoar, 
27 Marq. L. Rev. 72 (1943); Smith, 29 Geo. L. J. 809 
(1941): Lowenstein, 38 Col. L. Rev. 591, 725 (1938), 
56 Harv. L. Rev. 1261 (1943); Heffernan, 32 Geo. 
L. J. 405, 424 (1944). 

13. E. g., U. S. v. Wright, (1943) 48 F. Supp. 
687; Stoerh v. Wallace, (1921) 255 U. S. 239; 
Gorin v. U. S., (1941) 312 U. S. 19; Hirabayshi v. 
U. S., (1943) 320 U.S. 81. 

14. Censorship, propaganda and the like, while 
not necessarily confined to wartime and of the first 
order of importance in combating sedition (see 
Smith, 29 Geo. L. J. 809, and Nixon Sub-Commit- 
tee report cited supra, note 12), are not discussed 
herein since the unpopular agencies charged with 
such duties were abolished at the termination of 
both World Wars as soon as the shooting was over. 

15. 8 USCA 137 

16. Schneiderman v. U. S., (1943) 320 U. S. 
118; see cases cited in dissenting opinion of Chief 
Justice Stone at page 173. . 





Concerning the Author: Frank B. Ober brings the expe- 
rience and the point of view of a practicing lawyer to his 
forthright discussion of most difficult issues. He was born in 
Baltimore in 1889, and was graduated from Princeton in 1910 
and the Harvard Law School in 1913. In World War | he 
was a battalion commander of artillery in the 80th division. 
He is senior partner in the Baltimore law firm of Ober, Wil- 


liams, Grimes and Stinson (formerly Ritchie, Janney, Ober and 


Williams), founded by the late Governor Ritchie. He became 
a member of our Association in 1919; early in the work of 
the Committee on the Bill of Rights, established by the late 
Frank J. Hogan in 1938, Mr. Ober served for a year as a 
member of it. He is a member of the Maryland State and 
Baltimore City Bar Associations. On July 1 he was appointed 
by Governor Lane as the Chairman of the Maryland Com- 


mission on Subversive Activities. 
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force. ‘To protect this Communist 


the majority of the new Court re- 
fused to apply the usual rule giving 


finality to concurrent findings of 


fact by two lower Courts where sup- 
ported by substantial evidence. Next, 
while conceding there was evidence 


on which a reasonable man could 


find the Communist Party urged the 


overthrow of government by vio- 


lence, it held that the opposite find- 
ing would be a “tenable conclu- 


sion”..’ Chief Justice Stone, in a 


strong dissenting opinion'’ con- 


curred in by Justices Roberts and 
Frankfurter, from a wealth of docu- 
mentary evidence, pointed out (1) 
the American Communist Party was 
a section of the Comintern; (2) it 
repeatedly and systematically advo- 
cated illegal acts and the forcible 
overthrow of government; (3) it was 


instructed “to join systematically 


lawful and unlawful work” under 


penalty of expulsion, and “create 
everywhere a parallel illegal appara- 
tus which at the decisive moment 
should do its duty by the party and 
in every way possible assist the revo- 


lution”; and (4) its refusal to assist 


the efforts to undermine and destroy 
the Army was held treason to the 


Third International. He concluded 


by saying: 


It would be little short of prepos- 

terous to assert that vigorous aid, 

knowingly given by a pledged Party 

member in disseminating the Party 

teachings to which reference has been 

made, is compatible with attachment 

to the principles of the Constitution. 

17. Both the citations from the Communist 
literature by Mr. Justice Murphy, in his opinion 
and the legal conclusions, have been severely 
criticized. See 12 Fordham L. Rev. 209, 231 
(1943); Heffernan, 32 Geo. L. J. 405, 424 (1944) 
The decision was followed in refusing denaturaliza- 
tion of a German naval lieutenant in 1944 (Baum- 
gartner v. U.S. (322 U.S. 665) for lack of 
evidence. In Knauer v. U. S., (1946) 328 U. S. 
654 a majority of the Court, distinguishing but 
not overruling the Schneiderman case, did denat- 
vralize a particularly active German Bundist on 
the ground of fraud. Even in this case, however, 
Justices Murphy and Rutledge dissented, in effect 
attempting to nullify the power of Congress to 
deport by coining a phrase about second-class 
citizenship, and thus giving a finality to the 
original ex parte naturalization. 

18. 320 U. S. at 185, 187-189, 195. 

19. To reverse the strict construction of Kessler 
v. Strecker, (1939) 307 U. S. 22, as explained in 
Bridges v. Wixon, (1945) 326 U. S. 135 at pages 
138, 158 

20. 8 USCA 155. There have been a number 
of amendments aimed at tightening the immigra- 
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Congress attempted’® in the Act of 
June 28, 1940,*° to tighten the depor- 
tation laws by providing for the de- 
portation of any person who had at 
any time within five years after entry 
been a member of or affliated with 
a party advocating the forcible over- 
throw of government. Nevertheless, 
in 1945, the Supreme Court refused, 
in a habeas corpus proceeding, to 
sustain the deportation of Bridges.”’ 
The administrative officers had 
found sufficient evidence that Bridges 
had been a Communist. But the 
majority of the Court thought the 
Government had not proved the 
case. ‘They reversed the finding of 
the hearing officers, Judge Sears and 
Attorney General Biddle. As was 
pointed out in the dissent of Chief 
Justice Stone, Justices Roberts and 
Frankfurter, the Court thus ignored 
the rule, consistently followed in all 
other types of cases, that the Court 
not disturb an 
finding if there is substantial evi- 


will administrative 
dence to sustain it. 

The case22. in 1946, 
which overruled three earlier cases 
denying naturalization to applicants 
who qualified their allegiance by 
refusal to bear arms for théir new 
country, though less directly perti- 
nent, follows the same pattern. 


Girouard 


2. Congress has legislated directly 
against sedition in such statutes as 
the Civil War Seditious Conspiracy 
Act, making it a crime to conspire to 
overthrow the Government, and this 
\ct was applied in 1937 by the First 


tions laws, see Secs. 137, 154, 155, 156 and an- 


notations. 

21. Bridges v. Wixon, (1945) 326 U. S. 135, 
158, 163-164. Attorney General Biddle had found 
the Party had constantly and from its inception, 
advocated the forcible overthrow of the Govern- 
ment, as cited in House Report of May 10, 1948, 
supra, note 12 at page 143. 

22. Girovard v. U. S., (1946) 328 U. S. 61, 
Chief Justice Stone and Justices Reed and Frank- 
furter dissenting. To admit additional pacifists to 
citizenship unnecessarily increases the problem, ad 
mittedly difficult in any event, of handling con- 
scientious objectors. Congress has the unques- 
tionable power to refuse admission to aliens. It 
has not exempted conscientious objectors from 
the draft, but has assigned them to different du- 
ties. See 50 USCA App. Sec. 305(g). The argu- 
ments of the majority opinion, based on ex- 
empting conscientious objectors from combat duty, 
ignore the statute making all able-bodied men 
members of the militia (32 USCA Sec. 1), which 
suggests that naturalization can properly be re- 
fused to pacifists. There is, of course, a prac- 
tical difficulty in deportation cases where the de- 


Circuit Court of Appeals to a con- 
spiracy to overthrow the Porto Rican 
Government.” 

The Subversive Activities Act of 
June 28, 1940, in addition to pro- 
scribing incitement to mutiny in the 
Armed Forces, makes it unlawful for 
individuals to willfully advocate or 
circulate printed matter advocating 
the forcible overthrow of govern- 
ment, or to organize any group for 
that purpose, “or to be or become a 
member of ... such... group... 
knowing the purposes thereof’. This 
latter part has been upheld by the 
Circuit Court of Appeals of the 
Eighth Circuit in 1943 in the Dunne 
case,*> but mere denial by the Su- 
preme Court of certiorari leaves 
doubt as to whether it will be ulti- 
mately upheld. 

3. A third class of statutes, aimed 
at indirectly controlling sedition by 
registration, includes: 

The Alien Registration Act of 
1940,2° under which almost 5,000,000 
aliens have been registered; the For- 
eign Agents Registration Act,?’ re- 
quiring the registration of all foreign 
agents, and under which there are 
currently registered some 252 agents 
of foreign governments;?* the Voor- 
his Act, requiring registration of sub- 
versive organizations.?® 

The first two acts have been held 
But the 
Act, requiring registration of sub- 
versive organizations, has apparently 
not been passed upon, and only five 


constitutional.®° Voorhis 


(Continued on page 741) 





portee's country will not permit him to be re- 
turned. See 10 Geo. Wash. L. Rev. 104. 

23. 18 USCA Sec. 6; Albizu v. U. S., (1937) 88 
F (2d) 138, cert. den. 301 U. S. 707 (1937). 

24. 18 USCA Sec. 9 ff. 

25. Dunne v. U. S., (1943) 138 F. (2d) 137; 
cert. den. 320 U. S. 790, 814, 815 (1943), as to 
advocating insubordination in the Armed Forces and 
fostering organizations within labor unions which 
would finally furnish recruits for the Red Army. 
The requirement of knowledge of the revolutionary 
purposes would seem to sufficiently answer any 
criticism that it permits guilt to be proved from 
mere association; cf. Chafee, Freedom of Speech, 
Ch. XII, and O'Brian, 61 Harv. L. Rev. 592, 604 
(1948). 

26. 8 USCA Secs. 451-460. 

27. 22 USCA Secs. 611-621. 

28. Information supplied by Department of Jus 
tice under date of April 6, 1948 

29. 18 USCA Secs. 14-17. 

30. Hines v. Davidowitz, (1941) 312 U. S. 52; 
Viereck v. U. S., (1943) 318 U. S. 236; Fiswick v. 
U. S., (1946) 329 U. S. 211; Gancy v. U. S., (1945) 
149 F. (2d) 788, cert. den. 326 U. S. 767 (1945). 












Tc 


Ci 


® De 
ment 
“spe 
Penn: 
Unite 
prefe 
mere 
“it is 
fold 
by C 
the « 
shou 
tion 
ame! 
gres: 
regu 
whic 
a th 
first 
eo 
Pen 
ann 
Jun 
Ass¢ 
Cou 
“the 
opel 
mer 
rem 
que 
cent 
nati 
pro 
mer 
is € 
bur 





his 
the 
the 
ne 
Su- 
ves 
Iti- 


ied 
by 


of 
00 


re- 
ign 
are 
nts 
or- 
ib- 


137; 
s to 
and 
hich 
‘my. 
vary 
any 
rom 
ech, 
604 








To Amend the Constitution: 


Curbs on Dangerous Centralization Are Proposed 


® Declaring that the vast centralization of powers and duties in the federal govern- 


ment has placed burdens upon the Congress which it can hardly fulfill and may 


“spell the end of our form of government’, Owen J. Roberts, President of the 


Pennsylvania Bar Association, retired Associate Justice of the Supreme Court of the 


United States, called on lawyers and all citizens to face the issue “whether our people 


prefer something more nearly approaching alien systems, wherein the States are 


mere administrative districts of a central government’. Expressing the opinion that 


“it is fair to say that Congress performs miracles in doing as well as it does the mani- 


fold tasks laid upon it’, the distinguished speaker showed the difficulties experienced 


by Congress in dealing with a vast amount of “sumptuary legislation’ that belongs in 
the domain of the States. While he urged that both the Courts and the Congress 
should respect and enforce the limitations on federal power contained in the Constitu- 


tion and the spirit of our laws, his proposal for remedy was the initiating of an 


amendment of the Constitution “so as to define the general welfare which the Con- 


gress may promote by appropriation and to define what is a permissible federal 


regulation of interstate commerce’’—in other words, to close “the loopholes through 


which the federal invasion hos poured into the domain of the States’. It was indeed 


a thoughtful and memorable utterance by a jurist who has had great experience at 


first hand with the problems of which he spoke. 





® In his address as President of the 
Pennsylvania Bar Association at its 
annual meeting in Atlantic City on 
June 26, Owen J. Roberts, retired 
Associate Justice of the Supreme 
Court of the United States, appraised 
“the effect of centralization on the 
operation of our national govern- 
ment” and discussed the practicable 
remedies. “I have asked myself these 
questions”, he said: “What effect has 
centralization on the efficiency of 
national government? Will not the 
processes of representative govern- 
ment break down under the load it 
is endeavoring to carry? Can the 


burgeoning administrative agencies 


of the central government effectively 
accomplish their purposes? Does 
not centralization portend a revolu- 
tion in the form and function of the 
national government? If the answers 
to these questions be in the afhrma- 
tive, do our people desire to remedy 
the situation? If they so desire, what 
are the means of accomplishing 
that end?” 

He agreed with those who have 
maintained that “it was the func- 
tion of the Courts alone to keep 
legislation 
limits, but that the legislature had 
an equal duty to respect constitu- 
tional limits in the enactment of 


within constitutional 


legislation’’. He declared that “surely 
both the legislature and the Courts 
are bound not merely by the letter of 
the Constitution, but by its true 
spirit and purpose. 
should investigate whether proposed 
laws come, not merely within the 
letter, but within the spirit of the 
charter. Indeed I think a failure on 


Legislators 


the part of either the legislative or 
the judicial branch of government to 
observe the spirit of the compact 
may well spell the end of our form 
of government.” 


Instances of Encroachment Which 
Violate the Spirit of Our Constitution 
Discussing typical instances of en- 
croachments, Justice Roberts said, 
in part: 

The Agricultural Adjustment Acts 
are efforts on the part of Congress to 
limit and regulate agricultural produc- 
tion in the various States, on the 
supposition that such regulation is for 
the general welfare of all the citizens 
of the federal government. It seems 
to me certain that if the question had 
been put to the founding fathers, 
they would unhesitatingly have pro- 
nounced any such legislation beyond 
the powers of Congress. In recent ses- 
sions the Congress has appropriated 
substantial sums for providing hot 
luncheons for school children. Certain- 
ly the founders would have held such 
a matter one of domestic concern lying 
outside the purview of the central 
government. Other such appropria- 
tions of federal funds will occur to 
you. 

Often Congressional appropriations 
which are really grants in aid to the 
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various States are put in such form 
that if the people of a given State 
reject such an interference with thei 
private concerns, they lose the benefit 
which the complaisant citizens of other 
States will reap from meeting the con- 
ditions on which the grant is made. A 
large body of citizens recurrently urges 
that a Department of Education shall 
be set up by the federal government, 
with the purpose that that department 
shall standardize and regiment public 
education in the various States. It is 
hard for me to conceive a matter more 
intimately one of local concern than 
the nature and quality of the public 
school system of a State. 

I need not multiply instances of 
what seem to me obvious violations of 
the principle of the division of func 
tions between national and State gov- 
ernment. Repeatedly laws of this sort 
are enacted or are advocated. It is 
difficult to see how these violations of 
the spirit of the Constitution can be 
restrained. It is settled by decisions of 
the Supreme Court that a citizen can- 
not maintain a taxpayer's suit to pre- 
vent unauthorized appropriations of 
money from the national Treasury. 
It would seem that a respect for the 
division of powers between the federal 
and the State governments and adher- 
ence to that principle on the part of 
federal legislators are now the only 
obstacles to such violations of the 
spirit of the charter. 


Centralization Has Placed Far Too 
Great Burdens on the Congress 

\fter expounding the centralization 
which has taken place as results of 
the interpretation given to the 
“oeneral welfare” and “commerce’”’ 
clauses, Justice Roberts referred to 
“the increasing difficulty of legisla- 
tion” and said that ‘time was when 
service on Congress was not a full- 
time job” and “members of Con- 
gress were able to pursue their pro- 
fessions or vocations and also give 
all necessary attention to legislative 
ruatters during sessions’, whereas 
“in recent vears the work of a Con- 
eressman not only takes his full time 
but is so exacting that he must per- 
force neglect some phases of that 
work”. 


less remedied, seemed to him to 


The existing situation, un- 


foreshadow ‘‘a serious breakdown of 
the national legislative process”. 
“I do not see that any reform of 
Congressional procedure offers much 
hope”, he said. “The truth is that 
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Harris & Ewing 


OWEN J. ROBERTS 


Congress would have enough if it 
were to deal only with the restricted 
federal legislative field. When it has 
to deal first with the foreign rela- 
tions of the United States, second, 
with the federal establishment as 
such, and, third, with economic and 
welfare legislation reaching into 
every hamlet in the country, all the 
working days in a year are wholly 
insufficient for informed, deliberate, 
and judicious disposition of the legis- 
lative business”. 


Congress Cannot Well Cope with 
Legislation Belonging to States 


In demonstration of what the cen- 
tralization has done to the federal 
legislative process, Justice Roberts 
declared: 

In the last session, as in those which 
preceded it, we have seen executive 
budgets running into the billions 
which must be examined and approved 
in some detail unless we are to surren- 
der representative government in 


favor of bureauracy. The problems of 
foreign policy have grown to such size 
that a deliberate and informed dispo- 
sition of them would in itself be a 
full-time legislative problem. On top 
of these, each session is now confronted 
with a mass of proposed sumptuary 
legislation, which, again, of itself 
would constitute a full-time legislative 
task. In the category just mentioned 
fall bills concerning education and the 
school system, social security, mini- 
mum wage -and hour laws, housing 
laws, laws regulating insurance, laws 
intended to promote health and safety, 
and so forth. 

It is one thing for a State legislature 
to deal with such sumptuary legisla- 
tion. The members of State legisla- 
tures come from a relatively small 
area. They are close to the people. 
They have little difficulty in under- 
standing and analyzing the problems 
arising within the State. It is quite a 
different thing for Congress to deal 
with one of these matters. Conditions 
differ widely in various States and in 
various portions of the country. What 
might be wise legislation for one area 
might be ruinous to another. The 
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result is a diversity of points of view, 
a diversity of local conditions, a diver- 
sity of suggested remedies, which all 
make for long and complicated com- 
mittee hearings and long and acri- 
monious debate in legislative halls. 
The results are far from satisfactory. 
Too often unfair compromises are 
made to get any legislation through. 
Too often measures essential to the 
national defense and to foreign policy 
are passed over for mere lack of time 
and energy to deal adequately with 
them. The fundamental fault is not 
partisanship or lack of earnestness or 
attention on the part of members of 
Congress; the real fault is that the 
functions of Congress have been so 
enlarged that no legislative body, how- 
ever honest or earnest, can adequately 
deal with the mass of matters requir- 
ing attention. 


‘Congress Does Miracles in Doing as 
Well as It Has the Manifold Tasks” 


A “collateral problem arising out of 
the enlargement of the federal field” 
by placing vast burdens on the Con- 
gress to deal with “sumptuary mat- 
ters which properly belong, under the 
spirit of our form of government, 
with the States”, was described as 
the “enormous executive budgets’ 
which extend “federal activity into 
what are really State fields’. The 
Departments of Agriculture, Com- 
merce and Labor were cited as 
examples. 


“The result is not only a duplica- 
tion of personnel and of expendi- 
ture”, he said, “but a tremendous in- 
crease in the total number of persons 
holding governmental offices. Every 
one of these departments operates 
under laws which create civil penal- 
ties and criminal sanctions for their 
violation. This results in a great in- 
crease in the amount of litigation 
in the federal Courts, a marked in- 
crease in the personnel of the federal 
Courts, and an added burden upon 
the taxpayer. When all is added up, 
it is fair to say that Congress per- 
forms miracles in doing as well as 
it does the manifold tasks laid upon 
t.” 

Justice Roberts Proposes an 
Amendment as the Needed Remedy 
In conclusion, Justice Roberts spoke 
of remedies and proposed an amend- 
ment of the Constitution to confine 
and curb the centralizing tendency. 
He said, in part: 

I wish I thought that an aroused 
public opinion and a stronger insist- 
ence by citizens on compliance with 
the theory of the Constitution would 
correct the existing situation. I feel 
very doubtful of this. As Judge Win- 
gerd pointed out in his address of 
last year, there are large selfish groups 
in the community who are determined 
to get federal legislation in their 
special fields rather than take the 
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To Amend the Constitution 





longer and more difficult road of 
going to State legislatures to correct 
situations locally. 

Another recourse is amendment of 
the Constitution. It is a marvelous 
instrument. It deals for the most part 
in broad general principles and avoids 
the meticulous details appropriate to 
a statute. In this respect it stands in 
marked contrast to the Constitutions 
of many of the States. It has been 
seldom amended, and for this I be- 
lieve we may be thankful. I am op- 
posed to constant tinkering with the 
fundamental law. I hesitate to suggest 
as a remedy for any existing condition 
an attempt to amend the law. 

Nevertheless, I think it might be a 
salutary thing if political leaders and 
influential citizens should initiate a 
movement to amend Article I, Section 
8, so as to define the general welfare 
which Congress may promote by ap- 
propriation and to define what is a 
permissible federal regulation of inter- 
state commerce. The provisions I have 
quoted seem to me to be the loop- 
holes through which the federal inva- 
sion has poured into the domain of 
the States. It would be interesting, I 
think, to determine how far our peo- 
ple generally are loyal to the spirit 
and concept of the Constitution in 
these respects. We should at least 
discover whether there is a sentiment 
to preserve, protect, and foster State 
jurisdiction and State power; or 
whether our people prefer something 
more nearly approaching alien sys- 
tems, wherein the States are mere ad- 
ministrative districts of a _ central 
government. 


“Anyway, We Still Retain the Right To Laugh” 


[Reprinted by special permission of The 
Saturday Evening Post from July 24 
issue. Copyright 1948 by the Curtis 
Publishing Company.] 


® America is a nation of laughers. 
Sometimes we laugh on too slight 
provocation, and we are not always 
in good taste when we laugh at 
serious subjects. For example, Al 
Capp, the creator of Li'l Abner, 
makes fun of the atom bomb and the 
security measures that have been in- 
voked for the protection of atomic 
information. Ole Man Mose has fash- 
ioned an atom-smashing machine 
from hundreds of bottle tops. Well, 
perhaps we might as well laugh since 
almost everybody else is laughing. 
Although we find it easy to laugh 


at others, we also laugh at ourselves. 
The cartoons in the magazine and 
newspaper make fun of men and wo- 
men as a class, husbands and wives, 
executives and office workers, brides 
and grooms, old men and young men 
—the list of these groups which are 
being lampooned is endless, and most 
people laugh at the joke on their 
own group. There is no ceiling on 
things to be laughed at in this coun- 
try. We have freedom of laughter and 
we certainly exercise it. This freedom 
must have been considered by the 
political fathers of this country to be 
one of those inalienable rights of free 
Americans, for there is no clause in 
the Constitution either prohibiting 
laughter or encouraging it. The right 


to laugh must have come to us 
through the natural law rather than 
the positive law. We can take it or 
leave it alone. 

Not so with Hitler’s Germany. Not 
so with Stalin’s hegemony. Dictator- 
ships regard laughter as a political 
weapon, and a powerful one, too, to 
be used against something or some- 
body, but never against the leaders 
themselves. Therefore these states 
conceived laughter to be a restricted 
right. In other words, the citizen 
could laugh as long as he laughed 
legally. 

An article in the AMERICAN Bar 
ASSOCIATION JOURNAL by Nat Schmul- 
owitz, entitled “Liberty, Laughter and 

(Continued on page 695) 
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Admission to the United Nations: 


Advisory Opinion of World Court as to Conditions 


by Manley O. Hudson + Former Judge of Permanent Court of International Justice 


® The Charter of the United Nations (Article 96) authorizes that “The General 
Assembly or the Security Council may request the International Court of Justice to 
give an advisory opinion on any legal question’, and provides further that “Other 
organs of the United Nations and specialized agencies, which may at any time be 
so authorized by the General Assembly, may request advisory opinions of the Court 
on legal questions arising within the scope of their activities”. Several organs have 
been so authorized. Articles 65 to 68 of the Statute of the Court prescribe procedure 
to be followed on requests for advisory opinions; Article 68 consists of a provision, 
that is none too clear, as to “contentious cases”. In view of the disposition of drafts- 
men to insert in proposed multipartite conventions a provision to the effect that an 
advisory opinion of the Court shall be decisive or binding as beween the parties, 
an extension of the obligatory jurisdiction of the Court may be in the making, through 
the advisory opinion process. 

The first request to the present Court for an advisory opinion upon a stated ques- 
tion came from the General Assembly and related to the conditions upon the admis- 
sion of new Members to the United Nations. The opinion of the Court was not 


unanimous; interesting and divergent views were expressed. The Journal asked ° 


Judge Manley O. Hudson, a former member of the Court, now Bemis Professor of 
International Law at the Harvard Law School, to write for our readers concerning 
this advisory opinion. We are honored that he has done so, in his usual clear and 
authoritative manner. A sketch of Judge Hudson was in our June issue (page 467), 
in connection with his exposition of the present Court's first decision as to its juris- 


diction over a legal dispute—the Corfu case. 





® Even if the advisory opinion giv- ticle 96 of the Charter, on Novem- 
en by the International Court of 


Justice on May 28, 1948, does not 


ber 17, 1947. The question put was 
couched in the following terms: 

prove to have great intrinsic impor- Is a Member of the United Nations 
which is called upon, in virtue of 
Article 4 of the Charter, to pronounce 
itself by its vote, either in the Security 
Council or in the General Assembly, 
on the admission of a state to member- 
ship in the United Nations, juridical- 
ly entitled to make its consent to the 
admission dependent on conditions 
not expressly provided by paragraph 
I of the said Article? In particular, 
the United Nations, acting under Ar- can such a Member, while it  rec- 


tance, it may have significance in the 
development of the judicial function 
in international affairs. Currently, 
also, it has interest for lawyers as the 
first advisory opinion rendered by 
the Court since 1935. 

The request for the opinion was 
voted by the General Assembly of 
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ognizes the conditions set forth in that 
provision to be fulfilled by the state 
concerned, subject its affirmative vote 
to the additional condition that other 
states be admitted to membership in 
the United Nations together with that 
stater 
Prompt notice of the request was 
given to all states entitled to appear 
before the Court. On December 12, 
1947, the President of the Court fixed 
February 9, 1948, as the date by 
which written statements might be 
made by states which as parties to 
the Charter were “likely to be able 
to furnish information on the ques- 
tion”. Such statements were pre- 
sented by China, El Salvador, Guate- 
mala, Honduras, India, Canada, 
United States, Greece, Yugoslavia, 
Iraq, Ukraine, Soviet 
Union and Australia. By decision 
of the President of the Court a 
statement presented by Siam after 
the date set was accepted. An elab- 
orate documentation was also placed 
before the Court. 


Belgium, 


In the oral proceedings on April 
22, 23, and 24, arguments were pre- 
sented by an imposing array of legal 
talent: 

IvAN KERNO, on behalf of the Sec- 
retary-General of the United Na- 
tions; 

GEORGES SCELLE, 
France; 


on behalf of 


MILAN Barros, on behalf of Yugo- 


slavia; 


GEORGES KAECKENBEECK, on be- 
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half of Belgium; 

VLADIMIR VocHoc, on behalf of 
Czechoslovakia; and 
behalf of 


MANFRED LACHS, on 


Poland. 


The Court’s Analysis of 
the Submitted Question 


lhe Court’s opinion begins with an 
analysis of the question. The Court 
was not asked “as to the reasons 
which, in the mind of a member, 
ay prompt its vote” on a candidate 
for membership. ‘Such reasons”, it 
was said, “enter into a mental pro- 
cess”, and are “subject to no con- 
trol”. Nor was the Court called 
upon “to define the meaning and 
scope of the conditions on which 
admission is made dependent, or to 
specify the elements which may serve 
in a concrete case to verify the exist- 
ence of the requisite conditions”. 
rhe question relates only “to the 
statements made by a Member con- 
cerning the vote it proposes to give”’. 
These caveats were necessary, but 
they limit very narrowly the practi- 
cal value of the opinion. 

The question before the Court was 
said to be “a purely legal one”. It 
presents “a problem of interpreta- 
tion”, the determination of ‘“‘the 
meaning of a treaty provision”. The 
Court declines to “attribute a politi- 
cal character” to the request. The 
Court is dealing, not with concrete 
cases, but with an abstract question. 
It has power to give “an advisory 
opinion on any legal question, ab- 
stract or otherwise”. Within “the 
normal exercise of its judicial pow- 
ers”, it can interpret the Charter, 
which is “a multilateral treaty”. 
Hence, “there are no reasons why it 
should decline to answer the ques- 
tion”. 

On these conclusions as applied 
to the first part of the question, thir- 
teen of the fifteen judges seem to 
have been in agreement. Judge 
Zoricic contended, however, that the 
Court should abstain from giving 
any reply, to avoid being “drawn on 
to the slippery ground of politics”. 
Judge Krylov thought that the ques- 
tion had been “put with a definitely 





political purpose”, and that an opin- 
ion on such an abstract question 


would have “a quasi-legislative ef- 
fect’. He therefore wished the Court 
to “assert its right not to answer the 


question put.” 


Five Conditions Requisite for a State's 
Admission to Membership 
The Court considered the text of 
Article 4 to be so clear that it did 
not need to review the preparatory 
materials. It found five conditions 
requisite for admission to member- 
ship: The “applicant must (1) be 
a state; (2) be peace-loving; (3) ac- 
cept the obligations of the Charter; 
(4) be able to carry out these obli- 
gations; and (5) be willing to do 
“constitute 
an exhaustive enumeration”. They 
are not merely “necessary”; they also 
Political 
“superimposed 


so”. These conditions 


considerations 
upon 
them”, to “prevent the admission of 
an applicant which fulfills them”. 

Yet it is admitted that the pre- 
scribed conditions are of a “very 
wide and elastic nature”, and that 
they permit to be taken into ac- 
count “any factor which it is possible 
reasonably and in good faith to con- 
nect with the conditions’. Hence 
“no relevant political factor .. . is 
excluded”. 

As to the second part of the ques- 
tion, the Court concludes that if a 
Member should make “‘its consent to 
the admission of an applicant de- 
pendent on the admission of other 


“suffice’’. 
cannot be 


applicants”, it would be introducing 
“an extraneous consideration”, un- 
connected with the conditions fixed 
by Article 4. It seems gratuitous for 
the Court to have added that “every 
application for admission should be 
examined and voted on separately”, 
and this writer cannot discover a 
basis for that conclusion. 

By nine votes to six, the Court 
gave a negative answer to both parts 
of the question before it. 


No New Ground Broken, 
But an Opportunity Missed 


The opinion is cogent; it is schem- 
atic; it is economical in its reasoning. 
Yet it breaks no new ground, and 


Admission to the United Nations 





one may doubt its usefulness for any 
practical purpose. 

The Court missed an opportunity 
to recognize the character of the 
Organization “known as the United 
Nations”, its place in the commu- 
nity of states subject to international 
law, and the special character of the 
Charter under which it functions. 
The Charter is not an ordinary 
treaty. It is the basic constitutional 
instrument of the organized commu- 
nity of states. As such, its interpre- 
tation is not necessarily to be ap- 
proached along merely traditional 
lines. The Charter was not framed 
solely with a view to Members of the 
By Article 2 (6), the 
Organization is to ensure certain ac- 


Organization. 


tion by “‘states which are not Mem- 
bers”, and Article 4 holds out repre- 
sentations to such states that mem- 
bership is “open” to them on certain 
Moreover, the proced- 
ure concerning pacific settlement of 


conditions. 


disputes is available to such states. 
Hence the interpretation of the 
Charter should be approached in 
such a way as to give effect to the 
community character of the instru- 
ment. 

While this is implicit in a few 
passages in the Court’s opinion, it is 
laid out explicitly in the powerful 
individual opinion of Judge Alvarez. 
The individual opinion of Judge 
Azevedo also reaches the conclusions 
that “once it is admitted that a state 
has proved that it has all the re- 
quired qualifications, a refusal to 
accept its application might be con- 
sidered tantamount to a violation 

. of a right.” 


Grounds and Significance of 
the Dissenting Opinions 


The joint dissenting opinion of Vice 
Basdevant and Judges 
Winiarski, McNair and Read, relies 
heavily on the preparatory materials 
which were used in drafting the 
Charter. They came to the conclu- 
sion that a Member is “legally en- 
titled to make its consent to the 
admission” of an applicant “depend- 
ent on any political considerations 
which seem to it to be relevant”; 


President 
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and they deemed the second part of 
the question ‘a political question” 
which should not be answered. 
Judge Zoricic in his dissenting 
opinion arrived at the conclusion 
that a Member “is juridically en- 
titled to make its vote depend on 
conditions not expressly provided” 
in Article 4 of the Charter. As to 
the second part of the question, he 
wished to deal with “the concrete 
case from which the question arose”, 
and to say that the Soviet Union in 
explaining its vote was entitled thus 
to rely on the Potsdam Declaration. 
In his dissent, Judge Krylov relied 





on the previous experience of the 
Court, saying that the Permanent 
Court “always kept within the limits 
He thought that 
“in this case the Charter should be 
interpreted rather by the political 
organs themselves than by opinions 
of the Court”. While concurring 
substantially with the other dissen- 
ters, he insisted that “‘considerations 
of a political nature” could be relied 
upon, in addition to the “qualifica- 
tions required by Article 4”. He 
made an extensive analysis of the 
practice in organs of the United 
Nations, and reached the conclusion 


of existing law”. 


The Tragic Doubts of Men as to the 
Source of Their Individual Rights 


® One of the most illuminating but concise statements we have seen of the basic 


issues which confront the world today as to the nature and origin of human rights— 


whether they are something granted by government or the United Nations or some- 


thing inherent in the dignity and worth of men—is contained in the United Nations 


Bulletin for July 1. The author is the gifted Charles Malik, President of the Economic 
and Social Council, Rapporteur of the Commission on Human Rights, and Minister 


of Lebanon in the United States. In concluding an article on a revised and improved 


Draft Declaration International Bill of Rights which the Commission has submitted to 


the Council for consideration and transmission by it to the General Assembly, Mr. 


Malik sums up in concise paragraphs the fundamental questions which have taken 


many hours of debate in organs of the United Nations and have also filled many 


pages of discussion in our columns in our efforts to develop a consensus among 


members of the profession of law. If the distinguished Chairman and Rapporteur 


is right that neither in the United Nations nor among the peoples of the world has 


an agreement been arrived at on the greatest issue of all time, can it be less than 


premature to promulgate a Declaration which compromises rather than resolves 


that eternal question? We urge our readers to examine Mr. Malik's statement as 


published below and to form and express, through our columns and elsewhere, their 


opinions on the subject: 





® In the elaboration of the Bill of 
Rights, and especially of the Declara- 
tion, the most important basic issues, 
whether explicit or presupposed, 
were, in my opinion, three. There 
was first the question as to the extent 
to which should 
explicitly recognize the rights of the 
state. Most of the members believed 
that the Declaration should express 


the Declaration 
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in simple terms the fundamental 
individual freedoms; that it was a 
of human and not of 

The U.S.S.R., Byelo- 
Ukrainian, 
representatives, on the other hand, 
emphasized the duty of man to the 
state and to the community, and 
urged that the Declaration contain 
more explicit safeguards of the sov- 


declaration 
state rights. 


russian, and Yugoslav 


that a Member called upon to vote 
on the admission of an applicant “is 
entitled to declare, during the dis- 
cussion and before the vote, that it 
takes into account in the voting: (1) 
the legal criteria prescribed” in Arti- 
cle 4, and ‘“‘(2) the political consid- 
erations congistent with the Purposes 
and Principles of the United Na- 
tions.” 

The divergence in the views ex- 
pressed is no reflection on the Court. 
Rather, in view of the result, one is 
left with the impression that perhaps 
the question should never have been 
put to the Court. 


ereign rights of the “democratic 
state’. The discussion of the mean- 


ing and possible ambiguity of this 
last phrase was one of the most im- 
portant debates in this session of the 
Commission. 

The second basic issue was the de- 
gree of emphasis to be given the in- 
dividual-personal rights on the one 
hand, and the so-called economic- 
social rights on the other. Every- 
body wanted to see both types of 
right affirmed; the only difference 
was as to emphasis and subordina- 
Professor A. V. Pavlov of the 
Soviet Union, and the Soviet states 
in general, interpreted the problem 
of human rights as being essentially 
that of the economic and social rights 
of “the broad masses of the people”, 
and of the duty of the state to guar- 
antee these rights to them. The 
United States and the United King- 
dom, on the other hand, laid greater 
stress on the more traditional indi- 
vidual liberties, and in any case 
would not have the state alone re- 
sponsible for “insuring” the eco- 
nomic and social rights to the people. 
Professor René Cassin of France took 
an intermediate position; while not 
overlooking the traditional values, 
“social security” to him was of the 
essence of human rights, and pre- 
cisely because it is not traditional 
and well-established it requires 


tion. 











speci 
Bl 
ways 
missi 
at th 
decis 
natu 
what 
\re 
state 
Nati 
natu 
simp 
they 
socie 
clear 
it m 
there 
But 
long 
or th 
ferri 
nize 
wou. 
of h 
of ¥ 
high 
whet 
itsel! 
ing 


ever 


Ali 
Sh 


= Pc 
tativ 
in o1 
our 

gove 
ty te 
the . 
versi 
put, 
offici 
ques 
impr 
sura 
the 

char 
resp 
they 
geste 
decl: 
fully 





itic 
an- 
his 
im- 
the 


de- 


one 
nic- 
ry- 

of 
nce 


the 
ites 
lem 
ally 
rhts 
le”, 
lar- 
The 
ing- 
ater 
idi- 
"ase 

re- 
eCO- 


ook 
not 
ues, 
the 
pre- 
ynal 
ires 








special emphasis. 

The third basic issue was not al- 
ways present to the mind of the Com- 
mission. It was nevertheless there, 
at the base of every debate and every 
decision. It is the question of the 
nature and origin of these rights. By 
what title does man possess them? 
\re they conferred upon him by the 
state, or by society, or by the United 
Nations? Or do they belong to his 
nature so that apart from them he 
simply ceases to be man? Now if 
they simply originate in the state or 
society or the United Nations, it is 
clear that what the state now grants, 
it might one day withdraw without 
thereby violating any higher law. 
But if these rights and freedoms be- 
long to man as man, then the state 
or the United Nations, far from con- 
erring them upon him, must recog- 
nize and respect them, or else it 
would be violating the higher law 
of his being. This is the question 
of whether the state is subject to 
higher law, the law of nature, or 
whether it is a sufficient law unto 
itself. If it is the latter, then noth- 
ing judges it: it is the judge of 
everything. But if there is something 


above it which it can discover and 


to which it can conform, then any 
positive law which contradicts that 
transcendent norm is by nature null 
and void. Finally, if my fundamental 
rights and freedoms belong to me by 
nature, then they are not a chance 
assemblage of items: they must con- 
stitute an ordered whole. Respon- 
sible inquiry must then exhibit their 
inner articulation. For it may be that 
some are more ultimate than others. 
It may be that a spiritually free but 
economically insecure person is bet- 
ter than the richest millionnaire who 
knows nothing of spiritual freedom. 

The deepest formulation of the 
present crisis in human rights is not 
that these rights have been brutally 
violated in the recent war; nor is it 
that there is not enough clamor de- 
manding their proper establishment 
and protection; nor certainly is it 
that the United Nations has done 
nothing about them. There is more 
talk today about human rights than 
ever before, and the United Nations 
has a full-fledged Commission wholly 
dedicated to that cause. 

The real crisis in human rights 
does not lie along any of these lines. 


Doubts as to Individual Rights 


It consists rather in the fact that 
people today do not believe they 
have natural, inherent, inalienable 
rights. You should see and hear mod- 
ern man argue about his rights! Can 
you suggest to him that he is orig- 
inally and by nature possessed of his 
fundamental rights? The merest sug 
gestion that there is nature, reality, 
truth, peace and rest, an unchang- 
ing order of things which it is our 
supreme destiny to know and con- 
form to, is anathema to modern 
man. He seeks his rights not in and 
from that order, but from his govern- 
ment, from the United Nations, from 
what he calls “the existing world 
“the last 


situation” and stage in 


evolution”. Destitute and desolate, 
he goes about begging for his rights 
at the feet of the world, and when 
the Commission votes an article by 
10 to 8, he rejoices that there, there 
he is granted a right! Having lost 
his hold on God, or more accurately, 
having blinded himself to God’s con- 
stant hold on him, he seeks for his 
rights elsewhere in vain. The spec- 
tacle of a being having lost his proper 
being—can there be anything more 
tragic? 


Alumni of Southern California Urge That All Who Teach 


Should Be Loyal to Our Form of Government 


® Pointing out that “Our represen- 
tatives in government have seen fit, 
in order to more nearly make secure 
our form of government, to require 
government employees to take loyal- 
ty tests”, the Board of Directors of 
the Alumni Association of the Uni- 
versity of Southern California have 
put, to the alumni and to public 
officials and citizens generally, “the 
question whether it is not just as 
important to require a similar as- 
surance from those entrusted with 
the sacred duty of moulding the 
character of our youth and who are 
responsible for the type of education 
they receive”. The statement sug- 
gested the answer to its question by 
declaring “that until students are 
fully grounded in our constitutional 


concept of government it is not prop- 
er or constructive to teach the phi- 
losophies of other governments, or to 
permit on any campus subversive 
influences of any kind which are 
contemplated to undermine faith in 
our form of government”. 
Thereby was inaugurated what is 
regarded as an innovation in the re- 
lationship of the organized alumni 
of a great university toward the ur- 
gent problems of their State and 
country. The sentences quoted are 
from a comprehensive declaration 
on public questions issued in pur- 
suance of the Alumni Association’s 
by-laws. 
the purpose: 


The statement explained 


(Continued on page 694) 





LOYD WRIGHT 


President, Alumni Association of the University 
of Southern California 
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Personal Ambitions of Judges: 


Should a Judge “Think Beyond the Judicial’? 


by Felix Frankfurter + Associate Justice of the Supreme Court of the 


® Of absorbing interest to lawyers and judges throughout the United States are the 
public utterances of members of the Supreme Court when they speak otherwise than 
in the course of their opinions in cases between parties. Oftentimes these “‘extra- 
curricular’ avowals throw much light, unintentionally or intentionally, on the conflicts 
of philosophy which exist within the Court and the motivations of particular trends 
of decisions. As honor guest before the 25th anniversary dinner of the American 
Law Institute on May 23, Mr. Justice Frankfurter, although “‘suffering from what might 
be called judicial lock-jaw" but feeling that ‘even Justices of the Supreme Court need 
not be wholly tongue-tied", spoke incisively his views on a number of matters of 
marked current concern to the profession and the public. He portrayed the great 
part which American lawyers have played in the government of our country—not 
all would agree with all inclusions in and exclusions from his significant lists. He 
sketched the qualities which are characteristic of lawyers and pointed the need for 
their wider participation in the affairs of a federal state—necessarily “a law state’. 
He saw the crucial issue of the present and future to be a reconciliation between 
increased control from the center and complete individual freedom. He quoted 
Elihu Root and Charles Evans Hughes in describing the problems confronting Courts 
and lawyers. Speaking on May 23, he read to his auditors with manifest emphasis 
Chief Justice Waite’s observation that “it is dangerous to have a judge who thinks 
beyond the judicial in his personal ambitions.’ Because he did not speak from manu- 
script and his address was skillfully adapted to the occasion and reflected his inter- 
changes with Toastmaster George Wharton Pepper as well as the interplay of humor 
and serious thinking, we publish it in full, from the transcript. Of course, the heading 
which appears above, and the emphasis thereby put on one part of the address, are 
not Mr. Justice Frankfurter's entitlement but are our own. 





* You may disagree with everything Pepper made the gleeful announce- 


I shall say; but you will agree with ment a few moments ago that the 
this, I am sure, that one can defend Supreme Court was unanimously 
wrong—at least on the question which 
he asked Justice Burton and me. 
[Laughter] It is a very important 
announcement, indeed, because I 
wanted to hear from one of his great 
authority that it is better for the 


Supreme Court to be divided than to 


himself more easily against an axe 
than against such gracious and gen- 
erous words as those with which Sen- 
ator Pepper has introduced me. | 
want to nail one thing down before 
I proceed with what little I have to 
say. You will remember that Senator 
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United States 


be wrong. [Laughter and applause] 

In asking me to speak tonight, the 
Institute has observed one of Win- 
ston Churchill’s great watchwords: 
‘“Magnanimous in Victory!” ‘This is 
the twenty-fifth birthday of the In- 
stitute. When my friend Monte Le- 
mann saw me here, he exclaimed 
with great surprise: “What are you 
doing here?” I suppose I am the only 
person in this room who has been 
even worse than an enemy of the 
Law Institute, even worse than hos- 
tile: I have been indifferent to it. 
And what is worse than to be indif 
ferent to a great enterprise? 

So they have brought me here to- 
night to do what not even Bismarck 
would do—to go to Canossa and do 
penance. I was indifferent to the In- 
stitute because of the central tragedy 
of life: That there are only twenty- 
four hours in a day, and, until I 
joined what my Brother Jackson 
called (with envy, I suspect) a ri- 
val institute for the restatement of 
the law [Laughter] my interest lay 
largely in directions other than those 
which were your concern. 

After I was brought down here, 
I occasionally had to make sorties 
into the field of the common law; 
and again because of those merciless 
twenty-four hours in the day, it was 
a great convenience to turn to those 
convenient volumes of yours, Sena- 
tor Pepper, instead of rummaging 
through divers digests and reporter 
systems of the forty-eight States, and 
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Hessler Studio 


FELIX FRANKFURTER 


to find all the diversities collected 
in one nice little package called the 
Restatement of the Law. 


‘Free Men Obey the Rules 
Which They Themselves Make” 


In all seriousness, I am happy of 


the opportunity to say that the In- 
stitute has done what it behooves a 
great and learned profession to do: 
to set its own corner of the law in 
order. Indeed, it is a large corner; 
and I had not appreciated until I 
paid attention to it (it is strange how 
one does not appreciate matters until 
one does pay attention to them) that 
there was a very important field of 
endeavor in sifting and in winnow- 
ing all the diversities and seeing 
what common denominator there 
could be got for the forty-eight States 
in matters of common concern. 

And so, Mr. President, if you will 
let me, I should like to say that in 


the Restatements in the various 
branches of the law (and it is nat- 
ural that it should be so, consider- 
ing the men of competence and dis- 
tinction and, in almost every in- 
stance, of mastery by whom this 
work was done), the American Law 
Institute has undertaken to do and 
has done well what it was indis- 
pensable to do, unless we were to be 
overwhelmed by the mass of our 
decisions or throw the whole busi- 
ness overboard and attempt what I 
conceive to be quite impossible for 
this country; namely, formal codifi- 
cation of the whole of our law. 

In one form this has been a codi- 
fication, of course, a codification of 
a kind that not even the genius of 
David Dudley Field foresaw. Free 
men obey the rules which they them- 
selves make, and that has been the 
essence of the enterprise of the 
judges, of the lawyers, and of the 
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law professors in formulating the 
best opinion in the various fields 
with which you have dealt, and in 
submitting the result to the judg- 
ment of the Bar and the bench—and 
not as a mandate of legislative utter- 
ance, which must be accepted regard- 
less of its intrinsic acceptability. 
Having, as it were, kneeled at 
Canossa, I suppose, if I were a wise 
man, I would sit down. But ancient 
religions and the most modern psy- 
chiatrists agree in counselling that 
confession is good for the soul. 


‘Harry Tweed Is by Now 
a Professional President” 


I think I ought to tell you, in all 
candor, how I happen to be here 
with you tonight. You will expect 
me, of course, to say that I am here 
but 
I am too much of a lover of Gilbert 
and Sullivan to think ill of weak- 
ness of intellect. [Laughter] I am 


’ 


out of ‘“‘weakness of intellect,’ 


here out of weakness of character. 
Need I tell you that my weakness 
was in allowing myself to be seduced 
by the charm of your President? It 
is really pretty bad, the range and the 
dominance of his charm, because in 
this instance what happened was 
that 1 was his guest in his other Poo- 
bah capacity as President of the 
Association of the Bar of the City of 
New York. You know that Harry 
Tweed by now is a professional presi- 
dent. I told Senator Pepper that even 
Harvard University had to make him 
a president; it has made him Presi- 
dent of its Alumni Association. Sena- 
tor Pepper promptly replied: “I sup- 
pose that the richest university in the 
land could afford that”. [Laughter] 

I was a guest, as I say, of your 
President in his presidential capacity 
at the Association of the Bar of the 
City of New York, and had the kind 
of charming evening one has when 
Harry Tweed is host. But the time 
came for parting, as all things come 
to an end, and I was looking for a 
raincoat I especially prized. Believe it 
or not, in that citadel of law, the As- 
sociation of the Bar Building, my 
raincoat was stolen. [Laughter] And 
Harry Tweed, with his charming tal- 
ent for irrelevance, said, “Come and 
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speak at our American Law Institute 
dinner.” And I, with equal irrel- 
evance and greater folly, replied: “I 


think I will’. And here I am. 


A Great Chief Justice 
Warned How Circumspect a Justice 
of the Court Should Be 


The only funny part about that story 
is that it is literally true. So here I 
am. Speaking most seriously, how 
foolish of me to be here. How fool- 
ish for a Justice of the Supreme 
Court ever to venture from the bench 
and accept an invitation to speak 
at all events for this particular 
Justice, because insofar as I could 
have talked about anything that per- 
tained to law without trenching up- 
on matters that I should not talk 
about, my Brother Jackson (who has 
so gayly torn off the shackle of judi- 
cial austerity) has preempted the 
field. I have had, as they say in the 
House of Lords, the benefit of read- 
ing the judgment of my learned 
brother, and I cannot add anything 
to it. What is more important, I can- 
not even subiiact anything from it. 
[Laughter] Well, I cannot talk 
about law; at least Mr. Justice Jack- 
son has said everything that could 
properly be said, and certainly I 
cannot talk about the rest of the 
universe—at least I don’t think a 
Justice should. 

How circumspect a Justice of the 
Supreme Court should be was said 
for me in memorable language by 
a much-neglected figure of that 
Court—much neglected, I suspect, 
because his photographs look so un- 
interesting. I- always thought he 
looked like one of the two Smith 
Brothers that one sees on that old 
cough-drop box. I mean, of course, 
Chief Justice Waite. For me he is 
rather a noble figure in the history 
of the Court. When there was a 
movement to nominate Chief Jus- 
tice Waite for the Presidency of the 
United States, to which his nephew 
became a party, he wrote him a letter 
of which I should like to read you a 
few sentences to indicate the limita- 
tions under which Justices of the 


Supreme Court labor. 
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“Dangerous To Have a Judge 
Who Thinks Beyond the Judicial 
in His Personal Ambitions” 


“In my judgment”, wrote Chief Jus- 
tice Waite, “my predecessor detracted 
from his name by permitting himself 
to think he wanted the Presidency”. 
That was, of course, a way of saying 
that Kitty Chase, that charming 
creature whom I wish I could have 
known, was insistent upon making 
her daddy President of the United 
States. “Whether true or not, it was 
said that he permitted his ambitions 
in that direction to influence his 
judicial opinions. I am not one of 
those who believe he did so con- 
sciously, but one who occupies this 
position should keep himself above 
suspicion. There can’t be a doubt 
that in days of 
judicial questions” (I thought that 
in 1875 they had only pure legal 


these political- 


questions, but I have the authority 
of the Chief Justice that even in 1875 
there were political-judicial ques- 
tions) 
judge who thinks beyond the judi- 
cial in his personal ambitions”. 

‘“. .. Can I with propriety permit 
my name to be used for the forma- 
tion of political combinations? If I 
do, can I remain at all times and in 
all cases an unbiased judge in the 
estimation of the people? If I am 
not, shall I not degrade my office? 
Put these things in your pipe and 
smoke them, and tell me if you 
think I ought to permit my name to 
be used.” 


“it is dangerous to have a 


The whole letter is worth your 
reading and I commend it to you. 

Believing profoundly that the gen- 
eral attitude thus expressed by Chief 
Justice Waite binds us, you can see 
why I am foreclosed from dealing 
with a number of subjects with 
which I might otherwise detain you 
not without interest, at least for a 
few minutes. 


A Speaker ‘‘Suffering from What 
Might Be Called Judicial Lockjaw” 
Were I back in Cambridge I could 
talk—had I not been down here, but 
had I not been down here, I would 
not have had this knowledge—I 
could talk on the Chief Justices I 





have known, the Nine Old Men and 
the Nine Young Men, and how old 
men become young, and how young 
men become old—I mean on the 
bench. I could talk about the judi- 
cial process from without and from 
within. I could talk about what 
goes into the law reports and what 
goes into the waste basket. I am sure 
you can think of all the subjects that 
occur to my mind as to which, if I 
could not satisfy you, I might at least 
interest you. 

But here I am, suffering from what 
might be called judicial lockjaw. Yet 
I do not see why, simply because I 
was seduced by Harry’s charm, I 
should so completely expose my 
weakness as to come to you complete- 
ly empty-handed and say: “Thank 
you very much; blame Harry for the 
emptiness”. 


Themes That Do Not Touch 
‘the Strange Parade of Cases” 


Even Justices of the Supreme Court 
need not be wholly tongue-tied and 
may venture a few general observa- 
tions about general themes that do 
not touch even remotely the strange 
parade of cases that come, or may 
come, before that extraordinary tri- 
bunal. One has thoughts about the 
game even if one sits upon the top- 
most seat of the bleachers and can 
view it only faintly. 

I should like to put to you a few 
such observations. Some of them 
seem to me so important, and so im- 
portant to express with care, that I 
have put them down in writing. I 
do not trust to the improvisation of 
my tongue: 

We are in the midst of a process of 
rapid change in the conditions to 
which the principles of law are to be 
applied, and if we are to have a con- 
sistent system, that change must be met 
not at haphazard but by constructive 
development. The industrial and so- 
cial changes of our time have been too 
swift for slowly forming custom. Old 
rules applied to new conditions, never 
dreamed of when the rules were stated, 
prove inadequate too suddenly for the 
Courts readily to overtake them with 
applications of the principles out of 
which the rules grow. 

We have only just begun to realize 
the transformation in industrial and 
social conditions produced by the won- 
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derful inventions and discoveries of 
the past century. The vast increase of 
wealth resulting from the increased 
power of production is still in the first 
stages of the inevitable processes of dis- 
tribution. The power of organization 
for the application of capital and la- 
bor in the broadest sense to produc- 
tion has materially changed the practi- 
cal effect of the system of free contract 
to the protection of which our law has 
been largely addressed. The interde- 
pendence of modern life, extending 
not merely to the mass city communi- 
ty, but to the farm and the mine and 
isolated factory, which depend for their 
markets and their supplies upon far 
distant regions and upon complicated 
processes of transportation and ex- 
change, has deprived the individual 
largely of his power of self-protection 
and has opened new avenues through 
which, by means unknown to the an- 
cient law, fatal injuries may be inflict- 
ed upon his rights, his property, his 
health, his liberty of action, his life 
itself. We have not yet worked out the 
formulae through which old principles 
are to be applied to these new condi- 
tions—the new forms perhaps through 
which the law shall continue to ren- 
der its accustomed service to society. 


The Statement Quoted Was Made by 
Elihu Root Thirty Years Ago 


I have troubled you to listen to what 
I have just read instead of speaking 
it, because it seemed to me very im- 
portant to be exact about what I 
wanted to say, for the words which 
I have read were not my words at 
all; they were the words of Elihu 
Root, written more than thirty years 
ago. 

If I may draw further on Elihu 
Root—to be exact, from his address 
to the American Bar Association 
thirty-four years ago—he explains 
this lag between the accommodation 
of law and the demands of society 
produced, not through agitation or 
propaganda or the devices of abstract 
thinkers, but through the impact of 
facts, the transforming processes of 
invention and technology, and the 
resulting interdependence of society. 
Mr. Root went on to explain why it 
is that, on the whole, the law has not 
adequately met the analysis which I 
have just read. Please bear in mind 
that it is not I who am speaking, but 
Elihu Root, then the acknowledged 
leader of the Bar: 


Lawyers are essentially conservative. 
They do not take kindly to change. 
They are not naturally reformers. 
Their time is occupied mainly in 
thinking and arguing about what the 
law of the particular case is; about 
what the facts of the particular case 
are. The most successful lawyers are, 
as a rule, continually engrossed in 
their own cases, and they have little 
time and little respect for the specula- 
tive and the hypothetical. 

The lawyers who have authority as 
leaders of opinion are men, as a rule, 
who have succeeded in their profes- 
sion, and men naturally tend to be sat- 
isfied with the conditions under which 
they are succeeding. 


All But One of Our Outstanding 
Presidents Were Lawyers 


Such being the judgment of one of 
the wisest and one of the most ex- 
perienced of lawyers, what is the 
comment of American history upon 
the function of the lawyer in our 
society? I think if I had the charm- 
ing and omniscient audacity of Sen- 
ator Pepper and could conduct a 
Quiz Kids class in this room, and 
ask you who are the Presidents of 
the United States whom you regard 
as the most significant, the most 
memorable, the most towering, my 
guess is that you probably would 
not disagree with the list I shall give 
you. If I were to name them, I 
would say there were (and this is 
not a category of great men—there 
is a purpose behind it) , Washington, 
Jefferson, the two Adams, Madison, 
Jackson, some would say Polk (and 
there is reason for it), Lincoln of 
course, Cleveland, Wilson, and the 
two Roosevelts. I know there is 
contention about some of these and 
I have heard that some I have men- 
tioned are hated. But you don’t 
hate insignificant people. I think 
that covers them. 

It is an interesting fact that with 
the single exception of George 
Washington, they were all lawyers. 


The Great Secretaries of State 
Have Been Lawyers 


Let us go to the Secretaries of State. 
It is a wonderful roster: Jay, Jeffer- 


son, John Adams, John Quincy 


Adams, John Marshall, Clay, Web- 
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Let’s come 

Hamilton 
Fish (who also should be better 
known than he is), Blaine, and then 
more recently you come to Root, 
Hay, Hughes, Stimson. I will stop 
there. I will not take people who are 
still in public life; and I regard Mr. 
Hull, Mr. Stettinius and Mr. Byrnes 
as still in public life. 

With the exception of Blaine and 
Hay they were all lawyers. 


ster, Calhoun, Seward. 
down to modern times: 


The Great Secretaries of War 
Have Been Lawyers 


Take the Secretaries of War from 
the time Secretaries of War mat- 
tered. During the Civil War—Stan- 
ton. Let’s get down to modern times 
when ingenuity, creative thought, 
the necessity of organizing the Armed 
Forces commensurate with the grow- 
ing power of this country became 
relevant. 

And who are the Secretaries of 
War? Mr. Root, of course—a cre- 
ative mind—established the War Col- 
lege, the Staff, etc—Mr. Root, Mr. 
Taft, Mr. Stimson, Mr. Garrison, 
Mr. Baker, and Mr. Stimson again. 
I will stop short of the two most re- 
cent Secretaries of War, because it 
is not fair to let you know that they 
are so young. They were pupils of 
mine. Think of it! 

I am sure there are some Navy 
partisans here, but if someone will 
send me privately a list of Secre- 
taries of the Navy to match these 
lawyer Secretaries of War, I will 
learn some American history with 
which I am unfamiliar. 


A Federal System Is a Law State 
and Lawyers Are Predominant 


What is the point of all of this? Of 
course it is quite natural that lawyers 
should have a great and predomi- 
nant part in American affairs and 
high positions in government,_ be- 
cause we are what the Germans, with 
high arrogance (as far as they were 
concerned), call a Rechtsstaat—a law 
state, as every true federal system is 
bound to be. It is true of Canada; 
it is true of Australia. Where you 


(Continued on page 747) 
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The Government of Canada: 


Examination of Professor Dawson's Study 


by Walter P. Armstrong + of the Tennessee (Memphis) Bar, Honorary 


Member of the Canadian Bar Association 


® Professor Robert MacGregor Daw- 
son, head of the Department of Eco- 
nomics of the University of Toronto, 
has supplied a long-felt need by 
writing an excellent full-length de- 
scription of the government of Cana- 
da.! The exposition is accurate, ad- 
mirably organized and well written; 
the criticism is candid, penetrating 
and constructive. The analysis of 
Canadian institutions is comparable 
to Lord Bryce’s classic commentary 
upon those of the United States; the 
scope, however, is less broad than 
that of The 
wealth, for there is no attempt to 


American Common- 
leave the institutional field.? 

In addition to the intrinsic perma- 
nent value of Professor Dawson’s 
study, there is a singular timeliness 
in its publication which will enhance 


its usefulness for all who are current- 
ly concerned in governmental prob- 
lems in English-speaking countries. 

Since the Statute of Westminster 
gave legal confirmation of the au- 
tonomy of the self-governing Domin- 
ions, events have marched rapidly 
within the British Empire and Com- 
monwealth of Nations. The with- 


drawal of the British, has left India 





1. The Government of Canada, by Robert Mac- 
Gregor Dawson. Toronto: University of Toronto 
Press, 1947, $5.50, Pages 662. The book was given 
the Governor-General’s Literary Award for Aca- 
demic Non-Fiction for 1947. Professor Dawson's 
degrees are: M. A., Harvard, and M.S.C. (Econ.) 
and D.S.C. (Econ.), University of London. He has 
been a lecturer in Government at Carnegie Insti 
tute and Assistant Professor of Government and 
Politics at Rutgers. He is the author of The Princi- 
ple of Official Independence, P. S. King & Son, 
London, (1922); The Civil Service of Canada, Ox- 
ford University Press, London (1933); Constitu- 
tional Issues in Canada, Oxford University Press, 
London (1933); The Development of Dominion 
Status, Oxford University Press, London (1938); 


to its none too happy fate. The re- 
cent election in the Union of South 
Africa deposed from the prime min- 
istership General Smuts—next to 
Winston Churchill the ablest expo- 
nent of Empire solidarity—and dis- 
closed unexpected strength on the 
part of the separatists. Canada has 
complete independence of decision 
and action as to foreign affairs, yet 





Canada in World Affairs: Two Years of War, Ox- 
ford University Press, Toronto (1943). 


2. The field covered by this volume more nearly 
coincides with that of A. Lawrence Lowell's Gov- 
ernment of England (2 vols.), The Macmillan Co., 
New York (1912). Lowell did indulge in five chap- 
ters of ‘‘Reflections’’ (Part VIII), from which Pro- 
fessor Dawson restrains himself. It is high praise 
to declare that Professor Dawson, a native Ca- 
nadian, appears to an American to be as objec- 
tive toward Canadian institutions as Bryce, an 
Englishman, was toward American, or as Lowell, 
an American, was toward British. Cf. The American 
Commonwealth, by James Bryce (New Ed.) (2 vols.), 
The Macmillan Co., New York (1911). 





® Our reviewer has prepared this article based on Professor 
R. M. Dawson's recent book on the government of our neigh- 
bor to the north, which Mr. Armstrong regards as justly compar- 
able with James Bryce’s classic American Commonwealth and 
our own President A. Lawrence Lowell's notable Government of 
England. Professor Dawson is a native Canadian who returned 
to his country to write concerning its government, after teach- 
ing in the United States. With Professor Dawson's contentions 
concerning some aspects of the Canadian form of government, 
neither Mr. Armstrong nor our readers are concerned—we 
have our own acute problems and issues in our own country. 
But our reviewer finds interesting parallels, comparisons and 
contrasts, between the development of Canadian constitutional 
law and governmental structures and practices and those of 
our own country; several of these precedents he looks on as 


significant, perhaps helpful, when we consider the improve- 
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survey of appraisal. 


ment of our own system. Mr. Armstrong's article is of course 
based on the book; he has not undertaken here an independent 


Many or some of our readers may not accept readily all 
of Professor Dawson's views of government, particularly his 
argument for centralization and the lessening of the powers of 
local government and his evident antipathy to the Privy 
Council. He does not write as a lawyer or with a lawyer's 
approach to the processes of law, government, and _inter- 
national organization; but that does not condemn him or his 
book, in these times. In our October issue in 1947 (page 1016), 
we published a most interesting article on the Privy Council 
by L. M. Minty, of the Bar of Britain, in connection with which 
it was said that many lawyers, throughout Canada and the 
British Commonwealth, esteem it the highest privilege of their 


profession to appear before that distinguished tribunal, made 
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its association with and its fidelity to 
the British Commonwealth remain 
strong and ascendant motives. In 
1935 the Dominion Parliament asked 
the Dominion Supreme Court for an 
opinion as to whether it would be 
intra vires the British North Ameri- 
ca Act for the Dominion to abolish 
appeals to the Privy Council. The 
Dominion Court answered in the af- 
firmative, and four of the provinces 
appealed to the Privy Council. 
World War II came on, and the ap- 
peals were laid aside, in a united 
effort by Canada to help the common 
cause in the war. In 1947 the Privy 
Council upheld the Dominion Su- 
preme Court. The way was thus 
opened for the severing of this his- 
toric tie, but it has not been done. 

Canada has the status of an inde- 
pendent nation in its foreign affairs, 
but as a member of the British Com- 
monwealth Canada does not join 
the Pan-American Union nor become 
a party to the Inter-American Treaty 
of Reciprocal Assistance with all 
other countries of the hemisphere, 
although Canada cooperates most 
heartily and fully with the United 
States in plans for the defense of 
this continent. Many Canadians 
prize their British citizenship along 
with their Canadian; allegiance to a 
strictly constitutional King remains 
a tie in law and sentiment, although 
nearly all its people cherish Canada’s 
independence as a nation. Canada 


acts according to its own judgment 
and with great influence in the Unit- 
ed Nations, at times differing with 
the United Kingdom or the United 
States or with both; yet the course 
of world events and the Communist 
menace appear to have drawn Cana- 
da, if anything, closer to the Com- 
monwealth and the United States in 
common purposes. 


Professor Dawson's Study Significant 
as to Changes in Our System 


The timeliness of Professor Daw- 
son’s exposition and criticism—if not 
of the historical background—exists 
not only for those concerned with or 
interested in trends within the Brit- 
ish Commonwealth but for students 
of our own governments—State and 
federal. Especially during the last 
decade we have had a number of rea- 
sons to wonder whether our Con- 
gressional government might not be 
susceptible of improvement by the 
adaptation to it of some features of 
the parliamentary system. In a num- 
ber of ways our problem of provid- 
ing for effective cooperation between 
the Executive and the Congress has 
been pointed up. Presidential leader- 
ship, which attained its peak under 
Franklin D. Roosevelt, dramatized 
the advantages and disadvantages of 
Cabinet government; the present sit- 
uation—a Democratic President and 
a Republican Senate and House— 
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makes us realize the danger of a dis- 
astrous impasse. 

Two major suggestions have been 
made for changes which would tend 
to make for harmony between legis- 
lature and executive—a provision for 
a question and answer period in both 
Houses of Congress which would per- 
mit executives to explain their poli- 
cies and defend themselves against 
criticisms;* and a proposed constitu- 
tional amendment giving, in the 
event of a deadlock, reciprocally to 
the Executive and the Congress the 
right of dissolution (with the conse- 


3. Attorney General for Ontario, et al. v. At- 
torney General for Canada, et al., (1947) App. 
Cases 127. 

4. Cf. “‘The Kefauver Resolution’’, Armstrong, 30 
A.B.A.J. 326; June, 1944. 





up of many of the best legal minds 


of the Empire—an 


. 0. . . 
across Europe. This association and cooperation of Canada 





impartial, law-governed Court far removed from electoral 
returns and the customary processes of judicial selection. It 
was suggested also that many of those at the Bar and in the 
government, who welcomed the Privy Council's decision that 
the Dominion has the constitutional power to abolish or limit 
appeals to the Privy Council would not at all favor the exercise 
of that power to end such appeals. 

At this critical juncture when the future of civilization may 
depend on the association and effective cooperation of 
members of the British Commonwealth of Nations with the 
United States and other republics of this hemisphere, the out- 
standing and most heartening fact is that, at this writing in 
July, high representatives of Canada are engaged in explor- 
atory talks with our own government in Washington in behalf 
of collective security, as first official steps toward associating 
the countries of this hemisphere with Europe's Western Union 


in defense arrangements against the spread of Communism 


and the United States in behalf of common objectives has for 
years been fostered by the Bar Associations of the two 
nations. At this time we recall and like what Quintin Hogg, 
M.P., is quoted in Britain Today as having said in Kings, 
Lords and Commons: 


The King is more than a symbol. He is the personal trustee and 
guardian of the Constitution. So long as he does his duty he is oan 
insuperable bulwark against rule by force. He has risen above mere 
politics; his writ is the guarantee of what is legal and above board. So 
long as he is true to his Coronation Oath, there can be no Mussolini, 


no Petain, no Huey Long in any of the countries over which he presides. 


lf Mr. Armstrong's exposition will assist our lawyers and 
people to understand better some of the problems and issues 
which beset our northern neighbor of common heritage, and 
thereby throw some helpful light on our own controversies, it 
will have served his purpose in writing it and ours in pub- 
lishing it. 
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quent termination of the terms of the 
President, Senators and Representa- 
tives) and the power of calling a new 
national election.® 

These proposals have been widely 
discussed, but the precedents relied 
upon have been British, although at 
times this has been disclaimed be- 
cause of the fear of the opposition 
which might be provoked among 
those elements of our population 
that are congenitally Anglophobes. 
Canadian precedents not only are 
not—or at least should not be—pro- 
vocative, but they are more apposite. 


Canadians and Americans 
Are Not Dissimilar Peoples 


Canadians and Americans® are not 


dissimilar peoples; their environ- 
ments are not unlike; while their 
histories have diverged, they might 
well have been similar.? Unlike Brit- 
federated 
republic—the one based upon a Con- 


ain, each nation is a 
gressional, the other upon a parlia- 
mentary, system. 

It is in praise, not in depreciation, 
of the worth of Professor Dawson’s 
essay to suggest that the present issue 
should be followed by an American 
edition—preferably under the im- 
print of some one of our university 
presses. As now written there is no 
study of the government of any other 
country that approaches it in value 
for those who are seeking to improve 
our own institutions. In many in- 
stances the questions posed by politi- 
cal developments in Canada and the 
United States are so similar as not to 
require comment; in others contrasts 
and parallelisms are pointed out 
sufficiently for Canadian and British 
readers. 


However, we Americans 


would profit by amplification. 


Canadian Judicial Decisions Have 

Strengthened Powers of the Provinces 
Moreover, the most striking contrast 
between constitutional development 
in Canada and in the United States 
is the way in which, as the result of 
judicial decisions, the power of the 
Provinces has increased at the ex- 
pense of the Dominion, while the 
power of our federal government has 
steadily impinged upon that of the 
States. The opinions of the Privy 


662 American Bar Association Journal 


Council which charted the constitu- 
tional course north of the border are 
cited, but there is no reference to 
our movement in the opposite direc- 
tion nor to the decisions of our Su- 
preme Court which have channeled 
it. Here is a fascinating field in which 
anyone who is interested in constitu- 
tional law may wander and wonder, 
ever and anon modifying his belief 
in judicial supremacy. 

The British North America Act 
(1867)§ is the genesis of the Canadian 
Confederation and the basis of its 
present constitution. Professor Daw- 
son traces in outline the chain of 
events that engendered a favorable 
climate of opinion in the British 
North American provinces and in 
Britain and made its enactment pos- 
sible. An important factor was the 
fact that a then not too friendly 
United States, which had recently 
emerged successfully from a_ bitter 
civil war, had a well-trained army of 
war-hardened veterans and many bel- 
licose politicians. The initiative was 
taken by the maritime Provinces— 
whose representatives met at Char- 
lottetown in 1864. Canada® sent ob- 
servers but did not officially partici- 
pate in the conference. Charlotte- 
town was the prologue to the Ca- 
nadian, as Annapolis was to the 
American, constitution. The differ- 
ence is that the avowed purpose of 
the Charlottetown meeting was to 


form a complete union of a limited 
number of provinces, while the An- 
napolis delegates met to deal with a 
limited subject—commerce—among 
all the States. 

The Charlottetown conference was 
followed by one at Quebec (1864) 
and another in London (1866) which 
resulted in the passage of the British 
North America Act. The Act was 
routinely sponsored in the British 
Parliament by the Government of 
the day and attracted little attention. 
A spectator sitting in the gallery of 
the Commons noted that when the 
House passed on to the next bill, 
which dealt with the imposition of 
dog taxes, there was a_ perceptible 
brightening of interest.1° 


Professor Dawson's View of the 
Intent of the British North America Act 


Those responsible for the British 
North America Act realized that, to 
obtain acceptance, it should provide 
for a federal, not for a unitary, gov- 
ernment. There can be no doubt, 
however, that their dominant pur- 
pose was to give to the Dominion—at 
the expense of the Provinces—ulti- 
mate control; the Provinces were to 
possess such powers as were expressly 
bestowed upon them. Those who suc- 
cessfully maintained this view be- 
lieved that they were profiting by 
American experience. Our Civil War 
was attributable, so they thought, to 





5. S. J. Res. 29, 80th Cong., Ist Sess., introduced 
by Senator Fulbright (Dem., Ark.) January 15, 1947. 

6. There seems to be no escape from the use 
of this hemispheric description which we have 
arrogated to ourselves. Cf. ‘Names for Ameri- 
cans’ by H. L. Mencken, American Speech, De- 
cember 1947 

7. If our ties with the Empire had been slowly 
weakened by the gentle solvent of time instead of 
having been abruptly dissevered by the Revolu- 
tion, our form of government would probably now 
be not unlike that of Canada. This is one of the 
many “‘ifs’’ of history. Lord Rosebery in a brilliant 
rectorial address (‘‘Questions of Empire’) at the 
University of Glasgow in 1901, suggested that had 
the elder Pitt not left the House of Commons 
there would have been no American Revolution. 
He added: ‘‘And at last, when the Americans be- 
came the majority, the seat of Empire would per- 
haps have been moved solemnly across the Atlantic, 
and Britain have become the historical shrine and 
the European outpost of the world empire.'’ Miscel- 
lanies: Literary and Historical, by Lord Rosebery, 
Holder and Stoughton, Ltd., London, 1921; Vol. 
Il, page 236. Cf. ‘If Napoleon Had Won the 
Battle of Waterloo’, in G. M. Trevelyan's Clio, A 
Muse, and Other Essays, Longmans, Green & Co., 
London (1913). ‘“‘If'’ the impeachment of Andrew 
Johnson had resulted in his conviction we would 
have taken a long step toward parliamentary 
governinent. 


8. British Statutes, 30 Victoria, Ch. 3. 

9. ‘‘Canada’’ then consisted of what are now 
the Provinces of Ontario and Quebec, then called 
Upper and Lower Canada. 

10. Newfoundland refused to join the Confedera- 
tion and eventually attained responsible govern- 
ment as a member of the British Commonwealth. 
In the 1890s, when her people were suffering from 
economic distress, in Newfoundland ‘‘there was a 
revival of Confederation sentiment.’’ History of 
Canada. By Carl Wittke, Toronto: McClelland & 
Stewart, Ltd. (1935), page 337. In 1934 the eco- 
nomic situation of the island forced the then Gov- 
ernment of St. John's to surrender its power to 
London, and government by a Royal Commission 
has since been in effect. On June 3, 1948, there 
was a plebiscite to determine whether Commission 
government would be continued, the island join 
the Canadian Confederation or return to responsi- 
ble government. The result was indecisive, no one 
plan receiving a majority of the votes. Another 
plebiscite was held on July 22, at which Commis- 
sion Government, which had received on the prior 
plebiscite the lowest vote, was dropped from the 
ballot. On the July 22 plebiscite there was a small 
majority in favor of Confederation. After some 
hesitation, because of the closeness of the vote, 
the Canadian Government and the United King- 
dom have agreed in principle to Newfoundland’s 
inclusion in the Canadian Confederation. New 
York Times, July 31, 1948. 









the cc 
right: 
Th 
to be 
centr 
plishe 
const 
only 
local 
crimi 
whicl 
left 
given 
ion | 
lieut 
exec 
signi 
Dom 
expr 
Chis 
direc 
Cons 
eral 
catec 
Ame 
to th 
resul 
our 
been 
blan 
the 
givir 
expr 
legis 
The 
to K 
The 
fider 
und 
by t 
Daw 
of f 
ters. 
have 
omie 
cent 
deci: 
have 
the 
Don 
tere: 
. 
clau 
the 
peac 
of | 
mat 


The 







le 


ow 
led 


rn- 
ith. 


nsi- 


her 
nis- 
‘ior 
the 
all 
me 
te, 
ng- 
d's 








the constitutional emphasis upon the 
rights and powers of the States. 

There seemed to be every reason 
to believe that the proponents of a 
centralized government had accom- 
plished their purpose. The proposed 
constitution granted the Provinces 
only a moderate list of powers of a 
local or private nature; powers over 
criminal law, marriage and divorce, 
which in the United States had been 
left with the States, was expressly 
given to the federation. The Domin- 
ion government was to appoint a 
lieutenant governor as the chief 
executive of every Province. Most 
significant was the provision that the 
Dominion was to have all powers not 
expressly delegated to the Provinces. 
Chis was meant to be and was in 
direct contrast with the American 
Constitution, under which the fed- 
eral powers were only those dele- 
gated, and all others by the Tenth 
Amendment were expressly reserved 
to the States or to the people. The 
result, so it was believed, was as if 
our “general welfare” clause had 
been a grant of power. Finally, the 
blanket bestowal of powers upon 
the Dominion was implemented by 
giving to the general government the 
express power to disallow provincial 
legislation. 

The Struggle of the Provinces 

to Keep Their Powers 

The constitution-makers were con- 
fident that they had left nothing 
undone to insure complete control 
by the Dominion. But, as Professor 
Dawson remarks, “‘such is the vanity 
of foresight in constitutional mat- 
ters.” The story of how the Provinces 
have fought staunchly for their auton- 
omies, and of how the work of the 
centralists was largely undone by the 
decisions of the Privy Council which 
have helped to increase the powers of 
the Provinces at the expense of the 
Dominion is one of fascinating in- 
terest to a lawyer. 

The Canadian “ general welfare” 
clause is a comprehensive grant to 
the Dominion to “make laws for the 
peace, order and good government 
of Canada” in relation to those 
matters not given to the provinces. 
Then follows 2 list of specific powers 


which are given in detail “for greater 
certainty, but not so as to restrict 
the generality” of the comprehensive 
grant.!! The next section of the Act 
bestows the chief provincial powers 
—not by any comprehensive grant 
but only as exclusive power to make 
laws in relation to matters coming 
within sixteen enumerated classes of 
subjects.12 One of the subjects is 
“property and civil rights’. 

Blames the Privy Council 

for Frustrating Centralized 

Dominion Powers 

Thus the Fathers of the Confedera- 
tion intended to grant to the Domin- 
ion Parliament the residual power; 
“but,” writes Professor Dawson, “the 
Judicial Committee of the Privy 
Council through a long series of 
decisions has succeeded in substan- 
tially frustrating this intention.” This 
result was attained by holding that 
“property and civil rights’’ were not 
necessarily confined to matters of 
purely provincial and local interest. 
{t was, therefore, difficult for the 
Dominion Parliament to make laws 
for ‘‘the peace and good government 
of Canada” that did not incidentally 
affect “property and civil rights”, 
which were the exclusive domain of 
the provinces. The Privy Council 
made the surprising discovery that the 
general Dominion grant was not the 
governing one but was “in supple- 
ment of the enumerated powers.”!* 
“The enumerated Dominion powers, 
which had begun as illustrations of 
Dominion authority, thus became of 
greater consequence than the general 
power which they were supposed to 


’ 


illustrate.” Moreover, the exclusive 


provincial power over “‘property and 
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civil rights” was capable of almost 
indefinite expansion. 

The Privy Council to some extent 
retreated from this extreme position 
by deciding that in “peace, order and 
good government” Jurked a compre- 
hensive power which the Dominion 
could invoke in time of dire necessity 
or grave national peril. A recent case 
suggests that the national importance 
of the legislation may be sufficient 
to determine its validity though that 
argument had been rejected in a 
number of earlier cases.14 

While Professor Dawson is critical 
of the decisions of the Privy Council, 
he does not probe the reasons for 
them other than to suggest that, 
unlike John Marshall, the Law Lords 
did not always remember that it was 
a constitution they were expounding. 
This is of intense interest to an 
American lawyer familiar with the 
centripetal force which the Supreme 
Court has found in our Constitution 
—derived from implied powers, in- 
herent power, broad construction of 
the commerce clause and the incor- 
poration of most of the provisions of 
the Bill of Rights into the Fourteenth 
Amendment. 


Will Opinions of the Supreme Court 
of the United States Influence 
Those of the Dominion? 
Not only did the treatment of the 
B.N.A. Act as an ordinary statute 
make for a strict construction but the 
English rule is to interpret the lan- 
guage of a statute with little allow- 
ance for the broadening influence of 
conditions that caused its enactment 
and no consideration of its legislative 
history.15 Judicial 
(Continued on page 749) 


Moreover, the 





11. Sec. 91 B.N.A. Act. The twenty-nine specific 
powers illustrative of the exclusive authority vested 
in the Dominion include: “‘public debt; regulation 
of trade and commerce; raising of money ‘by any 
mode or system of taxation’; borrowing money; 
postal services; penitentiaries; defence; navigation 
and shipping; fisheries; marriage and divorce; cur- 
rency; banks and banking; bills of exchange; prom- 
issory notes; copyrights; naturalization; and crimi- 
nal law."’ (page 100) 

12. Sec. 92 B.N.A. Act. The subjects include 
‘the amendment of the provincial constitution (ex- 
cept in regard to the office of Lieuvtenant-Gov- 
ernor); ‘direct taxation within the province in order 
to the raising of a revenue for provincial pur- 
poses; borrowing money on the credit of the prov- 
ince; establishment and maintenance of provincial 
offices; provincial prisons; hospitals; asylums; mu- 
nicipal institutions; local licenses, incorporation of 
companies with provincial objects; solemnization 


of marriage; local works (other than those given to 
the Dominion); property and civil rights; adminis- 
tration of justice in the province, including the 
constitution, maintenance, and organization of 
provincial courts; procedure in civil matters; and 
the imposition of punishments for enforcing pro- 
vincial laws.'’ (pages 100-101). 

13. Local Prohibition Case (1896), App. Cases 
348. 

14, Attorney General of Ontario v. Canada Tem- 
perance Foundation (1946), 2 D.L.R. 1. 

15. For a discussion of the principles of statu- 
tory construction applied by the United States Su- 
preme Court see ‘Some Reflections on Statutory 
Construction’’, by Mr. Justice Felix Frankfurter, 
Record of the Association of the Bar of the City of 
New York, Vol. 2, No. 6, page 213; and address 
by Mr. Justice Robert H. Jackson at the American 
Law Institute, May 20, 1948, 34 A.B.A.J. 535; July, 
1948. 
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George W. Maxey: 


Chief Justice of Supreme Court of Pennsylvania 


® The Supreme Court of Pennsylvania is the Court of last 
appeal in the Commonwealth. Appeals to it may be taken, 
generally, from the Courts in the judicial districts which 
contain the sixty-seven counties of the State, except in cases 
in which the appeal lies only to an intermediate Court—the 
Superior Court, established in 1896. In specified but limited 
instances, review by the Supreme Court may be had as to 
decisions of the Superior Court. Further definition of the rights 
of appeal and of the kinds of actions and circumstances in 
which appeal lies would take more space than is here avail- 
able. For the convenience of counsel, the Supreme Court 
fixes terms and holds sittings for oral arguments in three 
cities—Harrisburg, Pittsburgh and Philadelphia. 

Ever since 1850, the Justices of the Supreme Court have 
been elected by the State-wide vote of the qualified electors 
of the Commonwealth, on the general ballot, with party 
designations. Nominations are made by the political parties; 
at times the Bar Associations make known their views as to 
desirable nominees, which are taken into account. There have 
been proposals, and active public discussions, of a constitu- 
tional amendment to improve the method of selection, along 
lines of the American Bar Association's 1937 Plan or the 
“Missouri Plan" (‘Judicial Selection and Tenure: ‘Missouri 
Plan’ Works Well in Actual Results’, A.B.A.J. 1169; December, 


1947). The Court has seven members; each is elected for 
twenty-one years, which means tenure normally for life or 
during good behavior, for a mature lawyer or a judge who 
is promoted after substanial service in a lower Court. The 
salary is now $23,000 a year, with $23,500 for the Chief 
Justice which ranks second highest in salary rate among 
American Courts. The latter became such by seniority, without 
rotation; when there is a vacancy in the office, the Justice 
whose commission will first expire becomes Chief Justice 
for the remainder of his elective term, with decision among 
them by lot if the terms of two or more of them will expire 
on the same day. Members of the Court become eligible for 
voluntary retirement at the age of sixty years, with pensions 
up to one-half of their salary at the time of retirement, the 
amount depending on their length of service. 

The present members of the Court, who are required 
by the State Constitution to be “learned in the law", are: 
George W. Maxey Chief Justice 
James B. Drew 
William B. Linn 
Horace Stern 
Marion D. Patterson 
Allen M. Stearne 


Charles Alvin Jones Associate Justices 





Sketch of Chief Justice Maxey’s Career 


®" The present Chief Justice of the 
Supreme Court of Pennsylvania was 
born in Forest City, Susquehanna 
County, Pennsylvania, on February 
14, 1878. Forest City is a small town 
in the northern extremity of the Judge 
anthracite coal district, at the meet- 
ing-point of Luzerne (now Lacka- 
wanna), Wayne and Susquehanna first anthracite 
Counties. In Susquehanna county 


or within a few miles radius from 
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Forest City, many men renowned in 
law, politics, Cabinet office, national 
legislation, religion, science, busi- 
ness, and labor organization, have 
been born from its sturdy stock. 
Maxey’s great-grandfather, 
William Maxey, came to this coun- 
try from Wales in 1829 to open the 
mines in North- 
eastern Pennsylvania. 
with him three young sons, of whom 


Judge Maxey’s grandfather, George 
Maxey, was then seven years of age. 
Judge Maxey’s maternal grand-par- 
ents also came from Wales. Their 
name was Evans. Judge Maxey’s 
father was a miner, a mine foreman, 
and then a mine inspector. 


The future jurist attended the 
public schools of his native town. 
He was graduated from the Univer- 
sity of Michigan in 1902. While 
there he was a member of the debat- 


He brought 
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ing team which won the champion- 
ship of the Northern 
League, consisting of the University 
of Michigan, the University of Chi- 
cago, Northwestern University, and 
the University of Minnesota. He was 
craduated from the University of 


Debating 


Pennsylvania in 1906; in that insti- 
tution also he won first prize in de- 
bating, and led his team in inter- 
collegiate debates against the Uni- 
versity of Virginia. He was admitted 
to the Bar of Lackawanna County in 
March, 1906, and practiced law in 
Scranton. He early acquired the rep- 
utation of being an able lawyer and 
an excellent public speaker. His briefs 
and oral arguments were, from the 
first, commended highly by judges 
of the local and appellate Courts. 
He took an early interest in pub- 
lic and political affairs, and was 
nominated for and elected, as a Re- 
publican, as district attorney of Lac- 
kawanna County in 1913; he was re- 
elected in 1917. On the day he took 
ofice he emblazoned on the walls of 
“The Com- 


monwealth demands justice, not vic- 


his office two mottoes: 


tims; and it is as much the duty of a 
District Attorney to see to it that 
no innocent man suffers as it is that 
no guilty man escapes”; and “Get 
the facts—It is facts that settles 
cases”. In the opinion of his friends, 
and evidently also of the electorate, 
District Attorney Maxey lived up to 
these precepts conscientiously and 
capably. 


The Beginning of Judge Maxey’s 
Career on the Bench 

Midway in his second four-year term 
as district attorney, he was nominat- 
ed and elected a judge of the Courts 
In 1929 he 
was renominated and re-elected for 
another ten-year term, this time by 


of Lackawanna County. 


both political parties. The prestige 
and popularity of his judicial work 
were such that in 1930 he was 
brought forward as a candidate of 
his party for the Supreme Court of 
his State. In the primary contest 
he carried sixty-six of the sixty-seven 
counties of the State, with a majority 
totalling 630,000. In November of 
1930 he was elected to the Court 


George W. Maxey 
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by a majority of more than 850,000 
votes. 

By seniority he became Chief Jus- 
tice of the Court on March 4, 1943. 
If he serves until the end of his 
elected term (1952), he will be 
seventy-four years old and will have 
had nine years as Chief Justice—one 
of the longest tenures in that post 
in the history of the Court. 

In 1934 and again in 1938 he was 
offered the powerful support of the 
State organization of his party for 
the office of Governor and in 1940 
for the office of United States Sena- 
tor, and was importuned to leave the 
bench and run for those offices. In 
each instance he declined. Although 
in his earlier years his predilection 
had been for the executive or legis- 
lative branch of government, he felt 
that, having been elected to the high- 
est Court of his Commonwealth he 


should remain there. 


Chief Justice Maxey’s 700 Opinions 
the Best ‘Transcript of His Mind” 
In his masterly eulogy on Chief 
Justice John Bannister Gibson, 
Pennsylvania’s illustrious Chief Jus- 
tice Jeremiah S. 
subject: 
His written language was a transcript 
of his mind. It gave the world the very 
form and pressure of his thoughts. 
What an appellate judge decides, 
the way he votes in his Court, and 
what he writes, are the best “tran- 
script of his mind”. By those things 
he and his judicial work may best 
be judged. Chief Justice Maxey’s 
mind and work are revealed in the 


Black said of his 


700 opinions he has written in the 
Supreme Court of his State, begin 
ning with 302 Pennsylvania Reports 
and 152 Atlantic Reporter. They 
cover many phases of the common 


August, 1948 « Vol. 34 665 








George W. Maxey 


and statute law and of public policy 
as to the law. We can here com- 
ment on or quote from only a few, 
which appear to be characteristic. 

He had been in the Supreme 
Court only two months when there 
came before it a question of law 
and legal-public policy of great in- 
terest in the State and outside it. 
This was and is the only case in 
Pennsylvania involving the legality 
of those contracts which are regard- 
ed as anti-union and which labor 
leaders call “‘yellow dog contracts”. 
The owner of a manufacturing plant 
made an agreement with his em- 
ployees that the latter would make 
no efforts to unionize the factory 
against the company’s wishes. The 
lower Court had granted an injunc- 
tion against one Budenz, an’ organi- 
zer who was attempting to unionize 
the plant for the American Feder- 
ation of Full Fashioned Hosiery 
Workers. The Pennsylvania Supreme 
Court affirmed the decree (305 Pa. 
225). Justice Maxey alone dissent- 
ed; his opinion received editorial ap- 
proval from the Yale Law Journal 
and from many newspapers through- 
out the country. More than 500,000 
copies of his dissent were printed 
and distributed by labor unions. In 
his opinion Justice Maxey said: 

There is but one issue in this case, 
and that is the issue of Budenz’s right 
of free speech—his right to advocate 
by both written and spoken word the 
principles of labor unionism and to 
attack anti-union individual contracts. 
Not a single act of violence or deceit 
or intimidation is charged against 
Budenz... . 

Oppressive bargainers are outcasts 
in a Court of equity. These plaintiffs 
were oppressive bargainers because 
they forced their employees to  sur- 
render their right to associate with 
their fellow employees for economic 
self-protection. .. . 

These essentially coercive  anti- 
union contracts are socially wrong 
and legally indefensible. They are a 
vestige of economic bourbonism —a 
cult that is now out-moded. The 
social philosophy of industrial abso- 
lutism is, I believe, headed for as 
complete rejection in this country as 
was the social philosophy of the Dred 
Scott decision in 1857. Those em- 
ployers who frankly recognized the 
right of employees to unite and to 
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make their united voices heard in 
matters affecting the conditions of 
their employment are, according to 
my view, not only in harmony with 
the spirit of the age but are showing 
farsighted self-interest, for reactionism 
always begets radicalism. 

Precedents should not be permitted 
to block the path of progress. Law 
is an attempt to solve social problems 
and therefore Courts should frankly 
recognize and take into account the 
new and enduring social facts that 
are evolved in the seething crucible 
of human existence. Legal concepts 
must be harmonized with these facts 
if law is to serve life. 


Chief Justice Maxey’s Philosophy 
of Labor Relations Law 
Justice Maxey’s solitary dissent thus 
upheld not only the rights of em- 
ployees to organize themselves but 
also the rights of third persons to 
induce them to organize. The posi- 
tion he took is now the law of the 
land. He has consistently main- 
tained on the bench that while there 
should be complete freedom for em- 
ployees to organize, their unions, like 
all other organizations, are subordi- 
nate to law, and that while the law 
must recognize labor unions, the lat- 
ter as well as employers must recog- 
This atti- 
tude was expressed by him in Carne 
gie-Illinois Steel Corporation v. Unit 
ed Steelworkers of America, et al, 
353 Pa. 420; 45 Atl. (2d) 857. This 
cause was heard at a special session 
of the Court which he called in 
February of 1946. 

The plaintiff had alleged that the 


nize and obey the law. 


defendant labor union was inter- 
fering with the ingress of employees 
to the plaintiff's property, a large 
steel mill at Homestead. The em- 
ployees who were barred from plain- 
uff’s plant were shown not to be 
engaged in producing steel and to be 
in no sense “‘strike-breakers’”. None 
of the manufacturing and productive 
facilities at the Homestead works 
had been in operation at any time 
during the strike. The barred-out 
employees were those assignéd to 
maintaining the power-houses, boil- 
ers, pumps, steam-lines, and sprink- 
ler system, to guard against the con- 
stant hazard of fire and prevent the 
freezing of water-lines essential to 


cooling systems in the plant. The 
property of the plaintiff was shown 
to be valued at $120,000,000. The 
complaint had alleged that the local 
union had notified the company that 
it would no longer permit access to 
the Homestead works, by any of the 


supervisory personnel below _ the 
level of department superintendents. 
Thereafter the union denied access 
to all foremen and assistant foremen, 
general foremen and assistant gen- 
eral foremen, and other maintenance 
employees. 


Right To Seize Property 
During Strikes Is Denied 


The Supreme Court, with two judges 
absent and one judge dissenting, 
sustained the injunction. In his opin- 
ion for the Court, Chief Justice 
Maxey said: 
Forcibly to deny an owner of prop- 
erty or his agents and employees ac- 
cess to that property for the purpose 
of protecting and maintaining it and 
its equipment or for any other legiti- 
mate purpose is in practical and legal 
effect a seizure or holding of that 
property. Such a lawless seizure of 
property no government worthy of 
the name will tolerate or condone. 
The employment of hostile force 
against persons and property is ex- 
clusively a governmental function, 
and exercisable even by the govern- 
ment only by due process of law. 
When any individual or organization 
under whatsoever name attempts to 
use force to gain his or its ends they 
are attempting to usurp govern- 
mental functions. This attempt un- 
less promptly and effectively restrained 
by legally constituted authority leads 
to lawlessness, disorder and anarchy, 
which is the very negation of all gov- 
ernment. The law cannot temporize 
with lawlessness. The first duty of 
government is to govern, that is, to 
maintain law and order at all hazards 
and regardless of expense; only by 
doing this does it fulfill its legitimate 
function, which is the protection of 
life, liberty and property. . . 

The holding or seizure of even 
one gateway to the plant entitled the 
plaintiff to the protection of a Court 
of equity, just as fully as would the 
seizure of the entire plant. When a 
“picket line’ becomes a picket fence 
it is time for government to act. Col- 
lective coercion is not a legitimate 
child of collective bargaining. The 
forcible seizure of an employer’s prop- 
erty is the very essence of communism. 
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Chief Justice Maxey quoted from 
what President Theodore Roosevelt 
had said in his sixth annual message 
io Congress in 1906: 


If men seek to destroy life or property 
by mob violence, there should be no 
impairment of the power of the 
Courts to deal with them in the most 
summary and effective way possible. 


Rights of Private Property 
Are Upheld by the Court 


The following month in 1946 there 
came before the Court the case of 
Westinghouse Electric Corporation 
\. United Electrical, Radio and Ma- 
chine Workers of America, 353 Pa. 
146; 46 Atl. (2d) 16, where the 
Court below had denied the em- 
ployer’s motion for a preliminary 
injunction to restrain the officers and 
members of the defendant union 
lrom interfering, by mass picketing, 
violence or intimidation, with em- 
ployees engaged in the operation and 
maintenance of the employer’s plants 
and from preventing persons, wheth- 
er employees or others, from enter- 
ing or leaving its plants and proper- 
ties. The State Supreme Court, with 
one Justice dissenting, reversed and 
ordered the Court below to issue the 
injunction. Chief Justice Maxey’s 
concurring opinion said, in part: 


If the owners of property are to be 
deprived by law-defying crowds of 
the immemorial incidents of private 
ownership, such as the right of ingress 
and egress, and control and manage- 
ment, “the right of private owner- 
ship” will be a “right” devoid of sub- 
stance. By the defendants’ denial to 
plaintiff's employees of access to 
plaintiff's property, as was shown in 
this case, there was_ satisfactorily 
proved a loss to the plaintiff of 
$50,000 a day. That is one kind of 
loss of property which Courts of 
equity are established to guard against. 
For the Courts or other agencies of 
government to permit a citizen to be 
deprived of his property “even in a 
single instance” strikes at the founda- 
tion of orderly society. When the 
legislature of this State attempted to 
deprive legitimate children of a part 
of their inheritance and vest that 
part in an illegitimate child, this 
Court in Norman v. Heist, 5 W. & S. 
171, speaking through Chief Justice 
Gibson, said: (page 173) “The right of 
property has no foundation or security 
but the law; and when the Legislature 





shall successfully attempt to overturn 
it, even in a single instance, the 
liberty of the citizen will be no more.” 


A Socialist or Communist State 

Denies Property Rights 

In a footnote to his opinion in the 

Westinghouse case, Chief Justice 

Maxey said: 
The institution of private ownership 
of property is a necessary concomitant 
of a free society. Property is a by- 
product of work in a free society. A 
slave owns no property; a slave is 
property. There is not now and never 
has been a socialistic or communistic 
democracy or a socialistic or commu- 
nistic republic, for a socialistic or com- 
munistic state can function only un- 
der a dictatorship. Such a state must 
(and always does) assume total con- 
trol over all human activities in order 
to carry out its mandate to communize 
all property, satisfy all wants and 
establish the millenium. The organi- 
zation essential to the functioning of 
a socialistic or a communistic state is 
utterly incompatible with the organi- 
zation of either a democracy or a 
republic. Nations which remain free 
are those whose governments function 
under constitutional restraints and 
whose citizens respect the disciplines 
of the law. 


Other Characteristic Opinions 

by Chief Justice Maxey 

In a comprehensive opinion in Com- 
monwealth ex rel. McGlinn v. Smith, 
Warden, 344 Pa. 41, 24 Atl. (2d) 1, 
Chief Justice Maxey distinguished 
clearly between the powers of State 
Courts and federal Courts in habeas 
corpus cases arising in the State 
Courts where a claim is made that 
a prisoner’s rights to due process of 
law were violated. In Watkins v. 
Prudential Insurance Co., 315 Pa. 
497, 173 Atl. 644, he wrote an opin- 
ion on presumptions which has been 
widely used in law schools and else- 
where as a landmark in the law of 
the subject. 

His friends and admirers look on 
him as having a passion for justice, 
for law and justice for the individual 
as he sees it, and a willingness to give 
all the utmost of his time, energy, 
and effort to right or prevent what 
he conceives to be a wrong, especial- 
ly if it be one that has resulted in 
the conviction of a person for a 
crime of which he believes him to be 


George W. Maxey 








innocent. Many stories could be 
told here of accused persons whom 
he has saved from what were shown 
by him, to erstwhile unconvinced 
judges and penal authorities, to be 
unjust sentences and confinements. 
To illustrate: In Commonwealth v. 
New (1946) 354 Pa. 188, 47 Atl. (2d) 
150, the Pennsylvania Court, through 
a long opinion by its Chief Justice, 
ordered the release from life im- 
prisonment of an illiterate Chinese 
who had been convicted of murder 
in the first degree. This opinion was 
a complete exposition of rules to 
govern the upholding or setting aside 
of verdicts based only on circum- 
stantial evidence. In that case the 
Court below had cited some fifty-two 
circumstances which it thought were 
indicative of the prisoner’s guilt. The 
Chief Justice pointed out that every 
one of those 
equally consistent with his innocence. 


circumstances was 


Chief Justice Maxey’s Addresses 

and Published Writings 

\long with his judicial work, the 
Chief Justice has been much in de- 
mand as an orator on important Oc- 
His addresses, which have 
been widely published, reflect his 
wide reading and study of the law, 
history, government and literature. 
One of his colleagues wrote of him: 


casions. 


I think the most amazing attribute of 
the Chief Justice is his remarkable 
memory for historical incidents, as 
well as poetical and other literary 
quotations. I doubt if there ever was 
anybody else who was such an omniv- 
orous reader in the field of history 
and biography or who had an equal 
knack of photographically recording 
in his mind the most minute details 
of the chronicled events of history 
and the sayings of the _ illustrious 
writers of all ages. Chief Justice 
Maxey can recount facts in the lives 
of great men, especially Americans, 
concerning the technique of famous 
battles, or the course and conduct of 
political controversies, with an un- 
canny accuracy and brilliancy of ex- 
position that astounds and delights 
his auditors. This quality, coupled 
with a keen sense of humor and a 
fluency of expression, makes him a 
charming conversationalist, as well as 
an orator who is in demand for all 
occasions to an extent which taxes 


(Continued on page 752) 
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Opinions of Courts: 


Should Number Published Be Reduced? 


® At the eleventh annual Judicial Conference for the Third Circuit of the United 
States, held in Atlantic City on July 5-7 and presided over by Senior Circuit Judge 
John Biggs, Jr., (33 A.B.A.J. 769; August, 1947), the perennial question of a reduction 
in the number of opinions published was reported on by a Committee of lawyers 
representative of the five districts’ of the Circuit (Pennsylvania, New Jersey and 
Delaware). The committee had been appointed for the purpose by Circuit Judge 
John J. O'Connell, of Pennsylvania, who presided over the symposium, at which 
each member of the Committee spoke. It consisted of Charles E. Kenworthy, of 
Pennsylvania, as Chairman; Frank R. S. Kaplan, of Pennsylvania; William Prickett, 
of Delaware; John E. Toolan, of New Jersey; and John C. Youngman, of Pennsylvania. 
All members of the Committee are members of our Association. The Committee had 
considered the troublesome problems which have been adverted to in these columns 
(“Opinions of Courts: Fifth Circuit Acts Against Unneeded Publication”, by Francis 
P. Whitehair, 33 A.B.A.J. 751; August, 1947, and “Judicial Administration: The Ava- 
lanche of Appellate Court Opinions,’ by Clarence M. Hanson, 33 A.B.A.J. 426; May, 
1947) and arrived at a unanimous report with one qualification. The following, which 
constitutes substantially in full the report, will be of interest to judges and lawyers 
throughout the United States. Other proceedings of the Third Circuit Conierence will 
be separately reported. 

At the Third Circuit Conference the Journal and its Advisory Board were, upon 
the invitation of the Judicial Council of the Conference, as extended by the Senior 
Circuit Judge, represented by Joseph W. Henderson, of the Pennsylvania Bar (Phila- 
delphia), a former President of our Association who is the member of the Advisory 


Board resident in the Circuit. 





I somehow the assiduous researcher 
PRELIMINARY STATEMENT can find that decision which is on all 


® Although Judge O'Connell advised fours on the facts with the case he is 


that “unanimity of thought on your | preparing. Yet he is reconciled to 


part is neither expected nor de- the sacrifice. This report has the 


sired”, we found complete unanim- unreserved endorsement of all. 
One of 


Youngman, is a littl 


ity, with one qualification. We were directed to consider “the 
us, John C. 
more reluctant than the rest to see 


unpublished 


question of reduction of the numbe1 
of published opinions by the courts 


opinions completely within this Circuit”. But we were 


discarded. He would like to see invited to give the matter “compre- 


them preserved somewhere so that hensive consideration” with “full 
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discretion in the development. of 


this timely question”. We have done 


both. 


For we not only recommend th« 
reduction of the number of pub- 
lished opinions, we also suggest some 
guiding principles for selection. We 
also indicate our unanimous disap 
proval of the so-called memorandum 
opinion and our view that an opin 
ion should be filed in every case and 
the minimum requirements of an 
opinion. 


We do not think we have gone 
outside the scope of our employ- 
ment on a frolic of our own. AI- 
though separable, the problem re 
garding the contents of opinions is 
closely related to the problem of 
reducing the number of published 
opinions. And if, as we believe, the 
minimum requirements of an opin 
ion are, in the great majority of cases, 
also the maximum requirements, the 
total volume of judicial production 


is directly involved. 


What hesitation exists is rooted 
elsewhere. We have wondered about 
and discussed the possibility that ou 
colleagues at the Bar might resent 
a suggestion as to the contents ol 
opinions on the ground it might be 
interpreted as a reflection on this 
Court. We have tried to avoid this 
by broadening our vision to encom- 
pass other judges of another day and 
other other 


perhaps judges of 


Courts. 
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[ue PROBLEM OF REDUCING THE 


NUMBER OF PUBLISHED OPINIONS 


In an address delivered May 6, 
1942, at the Sixth Circuit Judicial 
Conference, Judge John D. Martin 
said (Journal of the American Judi 


ture Society 26:138): 


It cannot be denied that a problem 
exists. The voice of the American Bar 
is vigorously asserting that it does. In 
current law journals and periodicals, 
and in speeches at Bar meetings, law- 
yers are admonishing judges that the 
problem has become acute. The law- 
yers are praying for general relief 
from the ever increasing landslide of 
published opinions. 

It must be conceded that no lawyer 
can possibly read, even sketchily, and 
with the aid of daylight savings’ time, 
the masses of published opinions of 
Courts and administrative tribunals, 
the Acts of Congress and those of 
State legislatures, and the myriad de- 
cisions, orders, promulgations, rules 
and regulations, of government ad- 
ministrators with which a well-rounded 
practitioner must be conversant. 

Diligent study will not enable a 
pragmatic practitioner to keep abreast 
of the day to day opinions authorita- 
tive in his field of work. The ava- 
lanche of opinions from the judicial 
mountainside has rolled down with 
such momentum that he, too, has 
been buried alive. 


We think it is clear that lawyers 
not only want but are willing to co- 
operate in the accomplishment of re- 
form. The real problem is to find 
a practicable method of selection. 

Should the selection be made by 
the judges? 

In practice, as distinguished from 
theory, any arrangement that leaves 
the selection of the opinions to the 
Court, or a committee of the judges 


or any functionaries of 


the Court, 
may mean that the selection will be 
in the hands of the opinion writer 
himself. Some judges will exercise 
self-restraint. Others will not. In 
some Courts there will be no prob- 
lem at all. In others, the problem 
will be serious. 

In a number of the published com- 
ments on the subject lawyers have 
voiced an objection to having the 
selection made by the judges them- 


selves. ‘The Committee feels (cer- 


tainly in so far as this Court is 
concerned) that the objections are 
without foundation. But in defer- 
ence to those who may have less con- 
fidence in the judge’s own selection, 
we are going to suggest an arrange- 
ment by which the judges have the 
power to eliminate and leave to 
others the secondary power to make 
final selection of the opinions to be 
published. 

Should the selection be made by 
the law book publishers? 
We think that they should not. 
An editorial published September 
1937, in the New Jersey Law 
Journal (Journal of the American 
Judicature 25:165; 1942), 
said: 

It (the selection) can’t well be left 
to the publishing companies, who 
have a direct interest, and who can- 
not well offend judges whose opinions 
are submitted. 


9 


Society 


We suggest a two-step procedure 
by which the judges make the initial 
selection of the opinions not to be 
published with the final selection 
from the remainder to be made by 
an independent committee of law- 
yers appointed by the Court. 

Although we discussed the meth- 
ods of selecting the committee, the 
ideal number of its members and 
their geographical location, we have 
concluded not to attempt any defi- 
nite recommendations. Competent 
members of the Bar should welcome 
this opportunity to serve without 
pay. We suggest that in the interest 
of speedy action the number of the 
members be kept at a minimum, that 
a bare majority have the authority 
to act and that they be geographically 
located in or near the seat of the 
Court. 

III 
SUGGESTED RULES FOR THE SELECTION 
oF Opinions To BE PUBLISHED 

The Committee recommends that 
opinions should not be published by 
an appellate Court: 

(1) Where an affirmance is based 
upon the conclusion that the evi- 
dence is sufficient to sustain the find- 
ings of fact of the Court below, ex- 


cept where the case presents a novel 
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factual situation or where the issue 
of sufficiency involves a novel or im- 
portant question of law. 

(2) Where the decision, whether 
an afhrmance or reversal, is deter- 
mined by following a legal principle 
or principles well established by pre- 
vious decisions. 

(3) Where the decision, whether 
an affirmance or reversal, is based 
upon a question ot practice or pro- 
cedure, except where the question is 
one of such importance in the ad- 
ministration of the law that it should 
be settled by an authoritative pro- 
nouncement. 

(4) Where an affirmance is based 
upon an opinion of the Court below 
which is adequate. 

The Committee recommends that 


opinions of an appellate Court 
should be published: 
(1) Where the decision deter- 


mines an unsettled or new and im- 
portant question of law. 

(2) Where the decision modifies 
or reverses an established principle 
of law. 

(3) Where the decision construes 
or applies the Constitution of the 
United States or of a State. 

(4) Where the decision is gov- 
erned by State law. 

(5) Where the decision is of pub- 
lic interest or importance. 


IV 
MINIMUM REQUIREMENTS 
OF AN OPINION 


In 1794, when discussing the re- 
port to the House of Commons dur- 
ing the trial of Warren Hastings, 
Edmund Burke said: 

To give judgment privately is to 
put an end to reports; and to put an 
end to reports is to put an end to the 
Law of England! . . . Your committee 
is of opinion that nothing better could 
be devised by human wisdom than 
argued judgments publicly delivered. 
Judge Samuel H. Sibley, judge of 

the United States Circuit Court of 
Appeals for the Fifth Circuit, has 
said (Journal of the American Judi- 
cature Society 25:166; 1942): 

A careful, reasoned opinion is a 
great aid to accuracy and correctness 
in decisions. Many a decision has been 
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modified or challenged in the course 
of preparing such an opinion. They 
are much appreciated by the lawyers 
in the cases because the latter are not 


so free to fear the court did not study 
or grasp the case. This does not mean 
that long opinions are necessary, nor 
that minute recitals of facts are de- 
sirable or that quotations from plead- 
ings, evidence or other opinions ought 
usually to be indulged. An opinion is 
not the place to attempt literary dis 
play, or stylism. 


thinks 


appellate Court in every case should 


The Committee that an 
file an opinion that is sufficient to 
satisfy the litigants that the Court 
that the 
Court considered all of the control- 


understood the facts and 


ling points raised by the losing party. 
We suggest that the minimum re- 

quirements of such an opinion are 

as follows: 
(1) A 


facts necessary for an understanding 


concise statement of the 


and determination of the issues. 

2) A statement of the control- 
ling issue or issues. 

(3) A 


sions. 


statement of the conclu- 


(4) The citation of the authority 
or authorities relied upon. 

(5) Wherever an earlier decision 
is reversed or modified, a statement 
to that effect. 


Ihe Committee has examined the 
large number of per curiam opinions 
published in 164 F (2d). The vast 
majority fully meets these require- 
ments. ‘Chey are excellent models. 
Examples of the few which we think 
do not meet the requirements are 
found at pages 482, 484, 491. ‘The 
Committee feels that in most cases, 
the minimum requirements will sat- 
isfy and also will be the maximum 
And this Court is 
now demonstrating the validity of 


requirements. 


this feeling. In the calendar year 
1946 it filed 141 opinions totalling 
418 printed pages in the Federal Re- 
porter, an average of a little less 
than three pages per opinion. In 
1947 there were 153 opinions total- 
ling 465 pages, an average of a little 
more than three pages per opinion. 
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V 
Lower Court OPINIONS 


The Committee recommends that 
wherever an appeal has been taken, 
the opinion of the lower Court 
should never be published until and 
unless the judgment should be af- 
firmed on the opinion of the lower 
Court. In that event the selection 
of the opinions to be _ published 
should be governed by the same 
principles as those applicable to the 
publications of opinions of the ap- 
pellate Court. 

The rules governing the principles 
pertaining to the selection of the 
opinions of the Circuit Court for 
publication are equally applicable 
to the selection of the opinions of 
the District Courts. But the tech- 
nique of writing and the rules gov- 
erning the filing of such opinions 
Rule 52 
(a) now takes care of the problem in 


are somewhat different. 


most cases tried without a jury. The 
Court is required to find the facts 
specially and state specifically its 
conclusions of law. ‘These findings 
should represent the judge’s own 
determination and not long or argu- 
successful 
U. S. v. Forness, C. C. A. 
2nd, (1942) 125 F. (2d) 928; cert. 
den., (1942) 316 U. S. 694, 62 S. Ct. 
1293; U. S. v. Crescent Amusement 
Co., (1944) 323 U. S. 173, 65 S. Ct. 
254. 

Rule 52 (a) as now amended also 
specifically provides that findings of 
fact and conclusions of law are un- 
necessary on 


mentative statements of 
counsel. 


motions 
under Rule 12 or 56 or any other 


decisions of 


motion except where the Court ren- 
ders judgment on the merits on a 
motion for involuntary dismissal 
under Rule 41 (b). 

Ordinarily where findings of fact 
and conclusions of law appear of 
record, no opinion should be neces- 
sary whether or not there is an ap- 
peal. In cases tried with a jury fol- 
lowed by a motion for judgment or 
for a new trial, an opinion by the 
trial judge serves two very useful 


purposes. A well written, well con- 


sidered opinion will often forestall 
an appeal by the losing party who is 
convinced by the opinion that the 
Court is right. An opinion often is 
of inestimable value to the appellate 
Court. 

that the 
problem of determining when opin- 


The Committee feels 
ions should be filed by the lowe 
Court and when they may be omit- 
ted commands too wide a use of dis- 
cretion to warrant an attempt to 
The 


feels, however, that in every case in 


formulate rules. Committee 
which an appeal is taken the lowe: 
Court should file an opinion and in 
order effectively to carry this out it 
might be well to adopt a rule similar 
to Rule 58 of the Supreme Court of 
Pennsylvania requiring appellant in 
all cases in which an opinion has not 
been filed to serve notice of his ap- 
peal on the trial judge. 

The principles governing the min- 
imum requirements of opinions of 
the appellate Court are equally ap- 
plicable to opinions of lower Courts. 

It is probably unimportant wheth- 
er an Opinion is per curiam or 
whether it discloses the identity of 
the author. A number of the opin- 
ions in 164 F. (2d) examined by the 
Committee in which the author re- 
mains anonymous are in the opinion 
of the Committee sufficiently com- 
plete to justify a sponsor. Perhaps 
this is entirely a matter of taste. But, 
if brevity in opinion-writing is to be- 
come a cardinal virtue, judges 
should be encouraged to come out 
from behind the per curiam curtain. 

It has been suggested that there 
are practical difficulties with the en- 
forcement of a program to limit the 
number of published opinions, that 
unpublished opinions would sooner 
or later find their way into unofficial 
reports and digests. We think there 
is a way adequately to take care of 
this problem. It would require a 
simple rule of Court prohibiting the 
citation or use in printed briefs or 
oral arguments of any opinion not 
published by the authority of the 
Court. 
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Judicial Conference for Fifth Circuit: 


Report of Interesting Discussions and Actions 


® Lawyers throughout the States of the Fifth federal Circuit, and those in other 
Circuits as well, will be much interested in the following report of the proceedings 
of the 1948 Judicial Conference for that Circuit. It was the first Conference presided 
over by Judge Joseph C. Hutcheson, Jr., of Texas, as Senior Circuit Judge. Judge 
Samuel H. Sibley, of Georgia, who has been Senior Circuit Judge since August 23, 
1942 (33 A.B.A.J. 310; April, 1947) has laid down his administrative duties but 
continues otherwise his judicial work. The Conference adopted resolutions of heart- 


felt tribute to Judge Sibley, and Mr. Justice Hugo L. Black spoke in warm praise of 


him. There was a candid discussion of judicial interpretation of statutes and a 


consideration of various Federal Rules. 


Committee recommendations on various 


pending bills affecting the Courts were acted on. Lawyer-delegates from all States 


in the Circuit attended the Conference upon invitation. 





# On call of the Senior Circuit 
Judge, the 1948 Conference of Cir- 
cuit and District Judges of the Fifth 
Circuit convened, pursuant to 28 
USCA §449, on June 3, in New 
Orleans, Louisiana. The following 
judges were present: 

Circuit Justice Hugo L. Black; 

Circuit Judges Joseph C. Hutch- 
eson, Jr., Edwin R. Holmes, Leon 
McCord, Curtis L. 
Elmo P. Lee; 

District Judges Charles B. Kenna- 
mer, Clarence Mullins, Seybourn H. 
Lynne, John McDufhe, Dozier A. 
DeVane, William J]. Barker, T. Hoyt 
Davis, Robert L. Russell, Wayne G. 
Borah, Herbert W. Christenberry, 
Ben C. Dawkins, Gaston L. Porterie, 
Allen Cox, Sidney Mize, William H. 
Atwell, Joe W. Dooley, Thomas M. 
Kennerly, Allen B. Hannay, Ben H. 
Rice, Jr., and R. E. Thomason. 

The following lawyer-delegates 
were present by invitation: 

D. K. Jones and John A. Caddell, 
of the Alabama Bar; 


Waller, and 


Charles Cook 
Florida Bar; 


Howell, of the 


Robert B. Troutman, Charles J. 
Block, Bentley H. Chappell, and H. 
D. Russell, of the Georgia Bar; 

Sumter D. Marks, H. Payne Brea- 
zeale, and Fred G. Hudson, of the 
Louisiana Bar; 

Clark, Phil Stone, and 
Robert W. Thompson, Jr., of the 
Mississippi Bar; and 


Lester 


George W. Parker, Jr., and Larry 
W. Morris, of the Texas Bar. 

In addition to the lawyer-delegates, 
H. Grady Chandler, President of the 
Texas Bar, was present. Elmore 
Whitehurst, Assistant Director of the 
Administrative Office of the United 
State Courts, also attended. 

The opening session of the Con- 


ference was called to order with 
Judge Joseph C. Hutcheson, Jr., now 
Senior Circuit Judge, presiding. On 
a motion duly made and carried, 
Carter, of 
Alabama, long associated with Judge 
McCord as his law clerk and secre- 


James J. Montgomery, 


tary and as such the Acting Secretary 
of the Conference, was made an 
honorary member of the Conference 
and invited to attend any session 
when he can come. 


Reports and Actions Voted 
on Legislative Matters 


On account of the illness and absence 
of Judge John W. Holland, Chair- 
man of the Committee on Legisla- 
tion, Judge Ben C. Dawkins reported 
for that Committee as Acting Chair- 
man. In addition to his general 
report, he called on each of the 
members of the Committee, Judges 
Robert L. Russell, John McDufhe 
and Sidney C. Mize, for reports on 
pending bills. 

Judge Mize reported on H.R. 1468, 
providing for review of the Interstate 
Commerce Commission and _ the 
United States Maritime Commission, 
and upon H.R. 1470, providing for 
review of the orders of the Federal 
Communications Commission under 
the Communications Act of 1934 as 
amended, and of certain orders of 
the Secretary of Agriculture, made 
under the Packers and Stock Yards 
Act of 1921 as amended, and the 
Perishable Agricultural Commodities 
Act of 1930 as amended. After dis- 
cussion, the following resolution pre- 
sented by Judge Mize was carried: 

RESOLVED, That the legislative pro- 
posals made by the Conference of 

Senior Circuit Judges with reference 

to H.R. 1468 and 1470 be accepted 

and passed by the Congress of the 

United States, and that the amend- 

ment suggested by the Attorney 

General be rejected. 
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[Then followed a_ discussion of 
H.R. 5828, a bill 


statute which makes it an offense for 


to repeal the 


a judge to approve an agreed settle- 
ment in a bankruptcy case, which bill 
had been disapproved by the Judicial 
Conference. At the conclusion of a 
discussion in which all present 
participated, Judge Lynne made the 
following motion, which was carried: 
I offer a motion that this Conference 
approve the action taken by the Bank- 
ruptcy Committee of the Conference 
of Senior Circuit Judges, which action 
was also approved by the Conference 
itself as opposing it. I move that this 

Conference go on record as opposing 

that bill, which would repeal Sections 

\ and B. I think that those sections 

were originally enacted in response to 

the need which was disclosed by the 

Donovan report. I move that this 

Conference go on record as opposing 

the bill as now written. 

Senate Bill 17, providing for a 
jury commissioner for each district 
and his compensation, which had 
full approval of the Committee, was 
approved by the Conference. Senate 
Bill 18, to establish uniform quali- 
fications for jurors, was disapproved 
by the Conference. Senate Bill 19, as 
amended by H.R. 945, to increase the 
expense and subsistence allowances 
of jurors, was approved. 

Judge Dozier DeVane reported as 
Chairman of the Committee on 
Bankruptcy. The only matter for 
submission to the Conference by this 
the matter of per 
diem of referees in bankruptcy when 


Committee was 
traveling on official business. The 
that the 
referee in bankruptcy be given the 


committee recommended 
same subsistence allowance as that 
of other government employees, and 
this recommendation was approved 
by the Conference. 


Judicial Interpretation of the 
Meaning of Statutes Is Discussed 


After calling the afternoon session to 
order, Judge Hutcheson extended a 
welcome to “our senior extraordinary 
member”, Mr. Justice Hugo L. Black. 
M. M. Heuser, head of the Tort 
Claims Unit of the Claims Division 
of the Department of Justice, ad- 
dressed the Conference in an interest- 
ing and informative way on “Litiga- 
tion Under the Federal Tort Claims 
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Act’, and a general discussion fol- 
lowed which covered, among other 
things, the question of venue of suits 
and whether the Tort Claims Act 


was available to subrogees. 

In the course of the discussion, 
Senior Circuit Judge Hutcheson as 
Chairman stated his view that one 
of the great difficulties confronting 
the Courts and one of the pitfalls 
into which they sometimes fall is 
that, in the construction of statutes, 
questions of Congressional intent are 
determined on considerations not of 
the mere meaning of the words used 
in the light of general statutory con- 
struction, but of the policy which 
lies back of the legislation. He 
particularly made the point that 
when statutes are obscure, judges un- 
fortunately find themselves tempted 
to decide, and sometimes do decide, 
statutory meaning on considerations 
of policy, which under our system 
should be determined and announced 
by the Congress. 

The Chairman made the further 
point that when the policy is thus 
decided by the Supreme Court, even 
though it is a different policy from 
what the Congress itself would have 
laid down, the very fact that the 
Supreme Court, has declared that 
Congress had so intended often made 
it more difficult to correct the statute, 
thus giving the policy a rigidity be- 
yond that which it ought to have. 

At the conclusion of the discussion, 
Mr. Justice Black spoke briefly, 
saying in substance that he was 
delighted to hear what Judge Hutch- 
eson had said about some of the 
questions of the meaning of statutes 
with which the Courts are compelled 
to struggle being pure questions of 
policy. Taking as an instance the 
question as to whether government 
cmployees would have a right under 
the Tort Claims Act to sue in 
addition to other rights against the 
government, he said that however 
that is decided, it will add greatly 
to the burdens of the government or 
take away a right to sue to which 
employees think they are entitled; 
that somebody is going to have to 
decide squarely on the policy in- 
why the 


volved. He wondered 


government agencies do not go to 
Congress for clarification of obscure 
statutes instead of putting it up to 
the Courts to decide what Congress 
would have done. 

The Chairman, on behalf of th 
Conference, thanked Mr. Heuser for 
his interesting and helpful paper and 
discussion. 


Ways and Means of Efficiency 

and Economy in the Courts 

There followed a report of the Com- 
mittee on Ways and Means of 
Efficiency and Economy in_ the 
Courts, by its Chairman, Judge 
Thomas M. Kennerly. Judge Ken- 
nerly read the report and then took 
up each topic for discussion and 
recommendation as follows: 

1. Power to fix time and places 
for holding Court and maintaining 
Clerk’s offices in the different divi- 
sions, abolishing divisions, etc. 

Under this point the Committce 
recommended legislation such as 
suggested in the progress report of 
Judge Parker’s Committee of the 
Judicial Conference, substantially as 
follows: 

The Judicial Council of each Cir- 
cuit, upon the recommendation of 
the District Judge or Judges of any 
district affected, and subject to the 
approval of the Judicial Conference 
of Senior Circuit Judges, shall fix for 
each Circuit the times and places for 
holding regular terms of the District 
Courts and the Circuit Court of 
Appeals and the places at which clerks’ 
offices shall be maintained and kept 
open, and may abolish and/or re- 
arrange divisions of districts whether 
created by statute or rule of Court. 
Existing statutes shall govern in such 
matters until action with respect 
thereto has been taken by the Judicial 
Council of the Circuit and has been 
approved by the Judicial Conference 
of Senior Circuit Judges. 

After a discussion by members ol 
the Conference, it was moved and 
seconded that the recommendation 
be approved after striking out the 
words, “and Circuit Court of 
Appeals”, inadvertently put in the 
recommendation. The motion car- 
ried. 

2. Redistricting. 

The committee’s recommendation 
on this was that “while in isolated 
instances, there 


may be need for 













redis 
the C 
that 
tricti 
time’ 
Af 
and » 
mene 
3. 
livis 
In 
matt 
sessio 
and 
anotl 
Af 
that 
ot a 
differ 
c1Vel 
he j 
to tr 
to al 
t, 
TI 
that 
the s 
there 
than 
appr 
5. 
TI 
prov 
omm 
extel 
use, 
6. 
on 4 
Bi 
majc 
seem 
subs: 
the s 
appe 
the 
whet 
mad 
is 
in th 
By 
canv 
that 
Circ 
and 
men 
the « 
fere} 
repo 







om- 
of 
the 
dge 
en- 
ook 
and 


aces 
ing 
tin- 


ttee 

as 
- of 
the 
y as 


Cir- 
of 
any 
the 
nce 
for 
for 
trict 


rks’ 
cept 

re- 
ther 
jurt. 
such 
pect 
icial 
een 
nce 


5 of 
and 
ion 
the 

of 
the 
Car- 


ion 
ited 


for 








redistricting, the District Judges of 
the Circuit are practically unanimous 
that no general program of redis- 
iricting should be undertaken at this 
time’. 

After full discussion, it was moved 
and motion carried that the recom- 
mendation be approved. 

3. Sessions of the Court in different 
livisions. 

In connection with this point, 
matters discussed were the time of 
sessions of Court in different divisions 
and transfer from one division to 
another. 

After discussion it was resolved 
that the judges should have control 
of a time of holding sessions in 
different divisions and the time to be 
ziven thereto. The motion to give 
he judge power of his own motion 
to transfer a case from one division 
io another was disapproved. 

t. Jury Administration. 

The committee’s recommendation 
that where two or more judges sit in 
the same division at the same time, 
there should be a common rather 
than a separate jury panel 
approved. 


was 


5. Pre-Trial Hearings. 

The committee’s report fully ap- 
proving pre-trial hearings and rec- 
ommending the continuance and 
extension, where possible, of their 
use, was approved. 

6. Sending Up the Original Papers 
on Appeal. 

The Committee reported that a 
majority of the judges in the Circuit 
seemed to be opposed to the idea of 
substituting for the present method 
the sending up of original papers on 
appeal. After considerable discussion, 
the Conference took no action on 
whether such a change should be 
made. 

7. Economy and Saving of Expense 
in the Clerk’s Office. 

The committee reported that a 
canvass of the clerk’s offices showed 
that they are in general, all over the 
Circuit, economically administered, 
and that there are no definite recom- 
mendations for improvement which 
the committee could make. The Con- 
ference approved this item of the 
report. 


8. Costs and Expenses of Personnel 
of the Court Other than the Clerk. 

It was recommended that the 
judges of the District Court were 
exercising wholesome care in the 
matter of the attendance upon the 
judges of criers, bailiffs, etc., and that 
in the main, throughout the Circuit 
these matters are being handled with 
care and economy. This part of the 
report was approved. 

The second part of the report 
under this item recommended that 
some expense, without injury to 
efficiency, could be saved by having 
a general plan of releasing proba- 
tioners from the supervision of the 
probation officer, but not from pro- 
bation, after the expiration of, say, 
one year. After considerable discus- 
sion, it was moved by Judge Mize 
that the suggestion, not as a rule but 
as a suggestion, that after one year 
probationers be released from super- 
vision, be approved. The motion 
was carried. 

9. Immigration Cases in the 
Southern and Western District of 
Texas. 

The report brought to the atten- 
tion of the Conference the problems 
arising out of the great masses of 
illegal immigrants entering from 
Mexico through the Western and 
Southern Districts of Texas, and 
stated that the matter of more eco- 
nomical and efficient handling by 
the Courts of such of these cases as 
come to Court has had considerable 
study in the past with no solution. 
The committee then recommended 
that 

a committee of five, consisting of Cir- 

cuit Judge Hutcheson as Chairman 

and the two judges of the Western 

District and the two judges of the 

Southern District be appointed to 

give very careful consideration to this 

question and make a report either to 
this council or direct to the Judicial 

Conference at Washington. 

The recommendation was adopted 
by the Conference. 


Rules of Civil Procedure Are Discussed 
and an Amendment Is Not Approved 


Judge Seybourn H. Lynne reported 
for the Committee on Rules of Civil 
Procedure for Judge Louis W. Strum, 
the Chairman, who could not be 
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present. 
After a 


brief discussion of the 
various amendments and the Rules 
affected thereby, the following rec- 
ommendation of the Committee was 
offered: 
It is recommended that Rule 52 (a) 
be further amended to read as follows: 
“In all actions tried upon the facts 
without a jury or with an advisory 
jury wherein an appeal is taken by 
one or more of the parties, within 10 
days after filing of notice of appeal, 
the Court shall find the facts specially 
and state separately its conclusions of 
law thereon; and in granting or refus- 
ing interlocutory injunctions, etc.” 
Judge that this 
recommendation be approved and 
the motion was seconded by Judge 
Sibley. After a general discussion, 
the motion failed to carry, by a vote 
of ten to eight. 


Lynne moved 


Rules of Criminal Procedure 
Discussed and a Suggestion Made 


The first session of the second day 
called to order by Judge 
Hutcheson, who said: 

Before we begin the regular busi- 
ness, I should like to ask Judge Atwell, 
the oldest in years and I think the 
senior in commission of the active 
District Judges in the Circuit, to rise 
to welcome us, and we will rise to 
welcome him. 

The first regular business for the 
day was the report of the Committee 
on Rules of Criminal Procedure 
given by Judge Robert L. Russell, 
Chairman of the Committee. Judge 
Russell reported that no substantial 
changes appear necessary and no 
specific recommendations were made 
by the Committee. He called atten- 
tion to the fact that the Circuit 
Court of Appeals for this Circuit, 
in Barker v. Sanford, 162 F. (2d) 592, 
had determined the constitutionality 
of Rule 7(b). He stated also that, 
acting for himself and not for the 
Committee, he would like to invite 
discussion on the point of advis- 
ability of having Rule 20 so phrased 
as to provide that the waiver of trial 
might be evidenced either before or 
after the filing of an indictment or 
information in the district in which 
the offense was committed. The Con- 
ference by vote agreed that such 

(Continued on page 754) 


was 
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“Law in Eruption’: 


A Concept of Lawyers’ Duty in a Time of Change 


by William O. Douglas - Associate Justice of the Supreme Court of the United States 


® A tribute to the ‘tough, inexhaustible energies of the practicing lawyer’, a lament 


that many able lawyers often operate in ‘ 


‘narrow, dark and often blind runways”, 


and a plea that present-day lawyers should be educated and prepared to be the 


“Policy-makers’’ in their communities and in behalf of the supremacy of law in a new 
world order, were ‘highlights’ of Mr. Justice Douglas’ address on May 13 before 
the annual dinner of the Yale Law School Association. The address contained much 


that has been the subject of controversy in the columns of the Journal and throughout 


our profession. Even those who do not agree with its premises will recognize the 


propriety of publishing so earnest and incisive an exposition, in order that its point 


of view may be understood and appraised. 


“Extra-curricular” utterances by members 


of our Supreme Court often throw much light on the conflicts of philosophy which 


are back of divergencies of opinion in the Court, the law schools, and the profession. 





® In legal education Yale has given 
directive power to Esther 
Brown in her recent book on legal 


what 


calls “the wrench from 


traditionalism”. 


education 
It has succeeded in 
demonstrating that reform at least in 
the law need not be without good 
sense and balance. The past quarter- 
century of achievement by Yale law 
teachers and students has been ac- 
Yet it 
tradi- 


complished without rancor. 
has uprooted time-honored 
tions, forsaken the narrow conven- 
tions that governed legal thinking, 
and directed inquiry along more 
functional lines. 

In years past law professors—even 
more than the practicing lawyer— 
kept their faces turned to the past. 
Their thinking was dominated by 
eighteenth and nineteenth century 
judges who never knew our problems 
and hence had not spoken with ref- 
erence to them. Precedents were ven- 
erable because they were old. Indeed, 
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at times all that they had to com- 
mend them was their age. The law 
was taught largely as history, not as 
a modern instrument of justice. It 
had little or no relation to the life 
and the problems it was designed to 
control. Stare decisis became some- 
thing of an idol before which the 
profession bowed. 

A quarter of a century ago Yale 
began to place the emphasis in legal 
education on the present and the fu- 
ture rather than on the past. The 
past became merely a prologue. ‘The 
pressing problem was seen as the 
crisis of today and the impending 
emergency of tomorrow. The impact 
of a rule on a business practice or 
social institution was seen to be more 
important than its pedigree or logi- 
cal consistency. 

This line of inquiry led faculty 
and students into fields that bore 
names descriptive not of traditional 
law but of social sciences, politics, 


government, and psychiatry. It re- 
quired a re-educated faculty—men 
versed in the appraisal and use of 
data that had long been foreign to 
legal education. But while this data 
had been a stranger to legal educa- 
tion, it had not been wholly foreign 
to law. It was the stuff that practicing 
lawyers studied or gradually ab- 
sorbed from their practice in order 
to serve the needs of their clients. It 
was a part of the raw material out of 
which a Brandeis would draw his 
rule of law. 

Many thought that Yale had for- 
saken the solid diet of the law for 
fancy but non-nutritious dishes. Some 
said it had forsaken sound traditions 
and was off on false trails, and that 
the law was being neglected. But the 
more discerning see in Yale’s pro 
gram the most challenging and crea- 
tive effort on the modern scene. The 
program is one which from a prac- 
ticing lawyer’s point of view is emi- 
nently practical. 


Lawyers Should Be Policy Makers 
in Their Communities and the World 


The Yale program is also both im- 
aginative and constructive from a 
community point of view. That point 
of view has never been more impor- 
tant than it is today. For if the lawyer 
is to spend as much time shaping 
new community policies as he does 
interpreting the rules of a waning 
policy, his legal education ought at 
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least to introduce him to that phase 
of his future career. The Yale pro- 
in legal should, 
therefore, win the enthusiastic sup- 
port of the practicing Bar—the law- 
yers, the administrators and the 
judges of the work-a-day world who 


gram education 


are in large measure the policy-mak- 
ers in this fateful year of 1948. 

If ever a generation was called 
upon in a few short years, or perhaps 
months, to shape the destiny of the 
world we live in, it is ours. Of all the 
people of this generation, it is the 
professional classes who should take 
a prominent place in shaping that 
destiny. Professional people are need- 
ed, not because they constitute a 
special class of appointed leaders, 
but because their training, though it 
may have been poor, should have 
given them some inkling of the bold 
and comprehensive strokes of na- 
tional and international action that 
must be taken if chaos—real, physi- 
cal, cosmic chaos—is to be averted. 
Yet these are the men and women 
who are most captivated by the ap- 
parent urgencies of their day-to day 
tasks. 


Work for Clients in an 
Era of ‘‘Law in Eruption” 


We lawyers of these recent years have 
lived in the climate of disturbing 
controversies. We have been the field 
officers in bitter struggles that have 
marked basic changes in our econom- 
ic and social systems. The moments 
have been tense and the tactics of the 
conflict have been absorbing. Like 
good lawyers, we have dedicated our- 
selves, with all the energy and all the 
concentration that the law in erup- 
tion demands, to the special interests 
of our clients—public and private. 
Only national peril encountered in 
world-wide warfare has been able to 
divert the practicing Bar from the 
engrossing tasks of defending their 
clients’ interests. Too many, how- 
ever, have been ready to assume that 
the peril ended with the halt in mili- 
tary engagements. Too many who 


responded so generously to the vari- 
ous phases of the war effort have al- 
ready slipped back into blind voca- 
tional routine, not sufficiently aware 


WILLIAM O. 


that perhaps an even greater peril to 
our country lurks in the shadows of 
an indifferent peace effort. Too many 
have tired of emergency after emer- 
gency and so wished the present one 
away by turning their backs on it. 

Even when we read of the ability 
of man to kill millions in a few sec- 
onds, we too often have only a mo- 
mentary sense of horror and are not 
shaken from the busy routine of our 
professional lives. It is incredible, 
yet starkly true, that all over Ameri- 
ca men of high capabilities, lawyers 
and other professional men who are 
famous for their ingenuity, their 
judgment, their wisdom in dealing 
with the affairs of their clients, do 
not have time, if you please, to give 
thought to solving the terrible prob- 
lems created by the new instruments 
of mass destruction. Yet their solu- 
tion is necessary if the civ’lization 
in which we flourish is to survive. 


“Law in Eruption” 
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DOUGLAS 


“The Tough, Inexhaustible Energies 
of the Practicing Lawyer”’ 

If I were asked what impressed me 
most about our profession as viewed 
from a judge’s bench, I think 1 
should answer that it is the tough, in- 
exhaustible energies of the practicing 
lawyer. But if I were also asked what 
worried me most about the profes- 
sion, I would say it is the narrow, 
dark, and often blind runways in 
which so many able and energetic 
lawyers operate. In fairness I should 
add that the architects of these dis- 
mal runways are too often the judges 
and administrators whose vision does 
not reach beyond the pages of the 
law books they ponder. 

Many law firms recognize an obli- 
gation to community effort. They 
consent to have one or two partners 
take part in cases of civil liberties, in 
hospital drives, in legal aid work, 
and the like. On occasions a partner 
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is lent to the government in Wash- 
ington or to some State capital. That 
is often an important public service. 
But I speak against it when it be- 
comes a gesture to ease the office con- 
science. It may have been enough 
during the easy-going days when 
there were no serious clouds on the 
international horizon. It has never 
been enough in time of war. And it 
inadequate in these 
critical days when the world is pre- 
cariously balanced on the brink, not 
merely of war but of total destruc- 


is woefully 


tion. 

The questions will be fairly asked: 
What do I propose? Shall business 
cease? Shall the settlement of all 
questions be deferred while lawyers 
among others, set out in search of 
the Holy Grail? My answer is that a 
Holy Grail is desperately needed; 
and without a mass dedication to its 
discovery there may indeed be no 
Courts, no business, no people to 
worry about. 

Another busy lawyer may ask: 
What good can I do? I am trained 
in the law, but I am not trained in 
the ways of one whose duty it is to 
save the world.” To him let the 
answer be simply this: To every man 
born under God is given the solemn 
obligation to serve his fellow man 
in time of need, and the call to that 
duty brooks not the counter-calls of 
lesser things. 

Che solution of many of the mo- 


mentous problems of the world lies 
in the realm of law. Scientists have 
given us some of their achievements 
with the dire warning that man may 
use them to destroy the world. It is 
the job of those of us who are sup- 
posed to be the fabricators of systems 
of law to blaze the trail away from 
that destruction. It is well to re- 
member that peace is not the absence 
of war alone. Peace is the presence 
of government—a system of law where 
conflict, strife, and friction are ad- 
justed in bloodless ways. The instru- 
ments of government must _ be 
adequate to meet the needs of the 
world community. That requires the 
evolution of some form of world 
government, limited as it may be. 

I am told that the only hope for 
discovery of the cure for a dread and 
mysterious disease is to call into 
every doctor and_ every 
scientist all over the world. By such 
universal dedication it is possible 
that somewhere, by someone, perhaps 
a laboratory worker in some obscure 
nursing home, the secret may be laid 
bare. The search for peace, at a time 
when man has at last learned the 
secret of complete destruction in war, 
must be on that universal pattern. 
It was partly this that Winston 
Churchill meant the other day at 
Amsterdam when he appealed to the 
“broad proletarian masses” to form 
a United States of Europe. 

All of us must join in a similar 


action 
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endeavor at the world level. We must 
realize, each of us, an individual 
responsibility to find the formula by 
which there may be created at least 
a limited world order—a world order 
that is adequate to deal effectively 
with the problems created by these 
new instruments of mass destruction. 
We must stand by the United 
Nations and work through it. But 
the United Nations must somehow, 
someway be evolved into that new 
and more effective form. 


Law Must Be Made Supreme 
in the World Community 


Time and experience have fashioned 
law as the brightest jewel in the 
crown of civilization. Within com- 
munities law is the alternative to war 
and aggression. The problem—the 
most challenging of many ages—is to 
evolve the method of making law 
supreme in the world community. 
That is a challenge to the political 
competence of men of good will 
everywhere. 

The search for the formula is not 
the assignment of a few leaders in 
government. It is the duty of every 
citizen. My hope is that the men and 
women of my own profession, in 
other lands as well as in this country, 
will point the way. If the undertak- 
ing is said to be impossible, my reply 
as an American is that it should 
therefore be all the more challenging. 


® The Journal is glad to receive from Association members any manuscript, material, or suggestions of items, 
for consideration for publication. Preponderantly, our columns are filled with articles planned and solicited by 
members of the Board of Editors or Advisory Board or written by them; but each issue contains articles se- 
lected from those submitted to us by others. With our limited space, we can publish only a few of those sub- 
mitted; but every article we receive is considered carefully by members of the Board of Editors unless for some 


reason it is plainly unsuited for our publication. 


Articles in excess of 3000 words including footnotes 


cannot ordinarily be considered; exceptions are sometimes made as to solicited contributions. Communica- 
tions from members on subjects of interest to the profession are invited, and will be published if and when 
our limited space permits. They should not exceed 300 to 350 words in length; if they do, the Board of 
Editors may reject or condense. The facts stated and views expressed in any article identified with an 
individual author are upon his responsibility. 


As the work of the Board of Editors is carried on by men who are widely separated in distance and busy 
in their own professional pursuits, time often elapses before a decision can be made as to whether a prof- 
fered article is acceptable and space can be made available for it. We cannot assure that submitted manu- 


scripts not accepted will be returned, although that may usually be done. 
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Supreme Court of the United States: 


Analysis of Alleged and Real Causes of Dissents 


by Ben W. Palmer * of the Minnesota Bar (Minneapolis) 


™ Mr. Palmer's second article in the series which he began in our July issue (page 


554) analyzes and discusses some of the causes which are at times ascribed for the 
prevalence of dissents and overturnings of precedents in the great Court, and then 
enters upon his exposition of factors which he looks on as real and demonstrable 


causes. He does not inveigh against the expression of dissenting views where they 
exist; on the contrary, he draws upon the history of the Court to indicate that 
current dissenting views may again become tomorrow's accepted law. Of such is 
the pendulum or ascending spiral of progress in the law. In connection with Mr. 
Palmer's articles and our publication of them, we emphasize anew his honorable 
service to the profession, the Court, and the public; and we invite you to turn 
back to and read the leading editorial in our July issue (page 584), ‘Discussing 


Decisions of the Supreme Court", as well as the further editorial comment in this issue. 





® ‘The lawyer concerned for the pres- 
tige of the Supreme Court and faced 
with the responsibility of advising 
clients is irritated when he picks up 
an advance opinion and finds it a 
babel of conflicting tongues or a re- 
versal of a rule and principle of law 
which he had regarded as definitively 
established. But upon reflection he 
knows that merely vocal protest and 
destructive criticism are not enough. 
Difficult as the task may be, and 
however tentative his conclusions, 
he has a responsibility for probing 
beneath the surface and attempting 
to determine objectively the causes 
of dissent and reversal. He owes 
that to his clients, the Court, the 
science of law, his profession and 
his country. 

Certainly the long continuance of 
disagreement within the Court, and 
its marked and perhaps chronic 
fragmentation, should lead him to 


suspect deeper causes then the mere- 
ly chance juxtaposition of antipa- 
thetic personalities. If the causes do 
appear to be deeper and if perchance 
the Court has come to be the storm 
center and focus of a great conflict 
of ideas or principles, it is the 
lawyers’ responsibility, individually 
and through his Bar organizations, 
to determine what those ideas and 
areas of conflict are. Having deter- 
mined that, the lawyer should play 
his part manfully in shaping opin- 
ion in the Court, and the long- 
run public opinion which power- 
fully affects it, so that those princi- 
ples and ideas which are best for 
America and the world will conquer 
in the conflict. 


Some of the alarm of American 
lawyers at the prevalence of dissent 
and dissident concurrences may be 
due to the fact that they are not 
used to seriatim opinions in the 





English style. Because of the prac- 
tice established by John Marshall 
(although not originated by him) ' 
our lawyers had come to expect the 
voice of the law generally to speak 
through the single voice of a great 
de-personalized institution rather 
than a concatenation of individual 
utterances. They may have forgot- 
ten that the first reported opinion of 
a Justice of the Supreme Court was 
a dissent.? But now that the voice of 
our law has become an ambiguous 
oracle or multiple, let us consider 
first some of the most questionable 
causes of dissension. 


Personal Imputations as to Members 
Are an Untrustworthy Explanation 


Is it the quality of the men on the 
Court or their political ambitions 
and activities or personal rivalries? 
Such an allegation of cause has been 
given currency. Raymond Moley in 
1946 wrote: “The present majority 
has neither good sense nor dignity. 
We are reaping a harvest of twenty 
years of failing judicial statesman- 
ship aggravated by outside interfer- 
ence and poor appointments 

President Roosevelt unquestionably 
appointed a series of men who 
should not be on the Court. Most of 
the Roosevelt appointees were par- 





1. Warren, Supreme Court in U. S. History, 
Vol. 1, pages 114n and 115; A. J. Levin, ‘Justice 
Johnson Dissenter’’, 43 Mich. L. Rev. 512 (1944). 

2. Georgia v. Brailsford, 2 Dallas 402, 415; 3 
Dallas 1; Warren, op. cit. pages 103-104. 
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tisans. Some of the men appointed 
had undisguised political ambitions 
which apparently they still harbor.’”* 
The editors of Time, naming names, 
charged personal rivalries and enmi- 
ties.* In Collier’s it was asserted that 
the Court is “unfortunately divided 
by the more damaging factors of am- 
bition and personal politics’.* 

The difficulty with personal charg- 
es such as these is that many of us 
are too close to the great controver- 
sial issues of the time, the needle of 
our appraisal is too strongly deflect- 
ed by economic and political inter- 
ests and passions, to judge each mem- 
ber of the Court impersonally and 
with detached and scientific accu- 
racy. Our judgment, too, may be 
based partly on conjecture or infer- 
ence as to the thought of man which 
no man can try. Without a common 
or officially-recognized or Bureau-of- 
Standards measuring-stick of judi- 
and detachment, 
each one of us may resort to a meas- 


cial competency 
uring-tape of his own. It may have 
elasticity and we may hold it taut 
as to one Justice and loosely as to 
another because of subjective or emo- 
tional influences operating within 
And finally, granted the 
duty and salutary effect of criticism, 


ourselves. 


we lack the cooling and sometimes 
enlightening perspective of time. So 
too, we must remember that the evi- 
dence is not all in as to any par- 
ticular Justice. 

Furthermore, regardless of blanket 
charges, it must be recognized that 
many of the opinions, including 
many of those challenged, have been 
of first-rate quality and are strongly 
argued. Says Arthur A. Ballentine: 
“Most of the Justices are lawyers of 
exceptional stature and the exposi- 
tion of their differences of view is 
accompanied not only by penetrat- 
ing and scholarly dissertations on 
principles of government but by a 
brilliant display of the technique of 
the practicing advocate”.® Certain- 
ly if one looks at the 2063 decisions 
with 143 opinions, running to 1763 
closely packed pages, for the 1946-7 
term, no one would say that the 
members of the Court are indolent, 
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that they go along with others’ opin- 
ions pro forma or acquiescently, that 
they are indifferent about the out- 
come of the cases or the great issues 
involved, or that they do not battle 
manfully for their own opinions al- 
though each man’s hand be against 
another’s. 


Lack of Years, Experience at Bar 
and on Bench Does Not Explain 


Is excessive youth a secret of the dis- 
sension? There are at least two pos- 
sible answer to such an assumption. 
If it be supposed that crabbed age is 
frozen into unyielding prejudice or 
conviction, one might well expect 
in the young a greater plasticity of 
mind and a superior amenability 
to argument and persuasion. Fur- 
thermore, with Mr. Justice Holmes 
in mind, the question may well be 
asked as to whether there is any iron 
law of nature that results in an in- 
escapable and invariable correlation 
of mental and chronological age. At 
any rate, averages are 
against youth as a cause of dissent. 
True it is that, taking age at time of 
appointment, the average of mem- 
bers of the Court from its beginning 
up to 1937 was 52.97 years,’ while 
that of Chief Justice Stone’s Court 
as constituted at his death was slight- 
But Marshall’s 
Court, generally regarded as remark- 
ably free from dissent, as constituted 
at the middle of his career, had an 
average of only 42.43 years.°® 


statistical 


ly less—50.67 years.® 


Is lack of judicial experience the 
answer?'® Only one Justice, prior 
to the appointment of Chief Justice 
Vinson, had been a federal judge: 
Justice Rutledge had served in the 
Court of Appeals for the District of 
Columbia for four years. None had 
served in a State appellate Court. 
Justice Black had served eighteen 
months as a police judge in Ala- 
bama; Justice Murphy, seven years 
in a criminal Court—the Recorder’s 
Court in Detroit. There can be no 
doubt that the percentage of Justices 
having judicial experience is now 
very low. The percentage of mem- 
bers of the Court with previous judi- 
cial experience, State or federal, 





from the Court’s beginning to 1937 
was 63.75 per cent. Thirty-two per 
cent had served in lower federal 
Courts." 

There are many sound arguments 
in favor of promoting more judges, 
particularly federal judges and State 
Court judges of seasoned appellate 
experience. And it may be said that 
one long inured to the customary 
reticences of judicial life rather than 
the ebullient talkativeness of polit- 
ical life may be less prone to ex- 
tracurricular remarks conducive to 
controversy within the Court. But 
almost unprecedented length of judi- 
cial service did not prevent Justice 
Harlan from being a great dissen- 
ter.‘* And one may ask: What check 
did the twenty-years experience had 
by Justice Holmes in the Supreme 
Judicial Court of Massachusetts 
prove to be as to his impulse to dis- 
sent? 


Presence of Unusually Independent 
“Thinkers’’ Does Not Explain 

But, say some, the cause of dissen- 
sion is the presence on the Court 
of unusually independent thinkers. 
Here again is the absence of a gen- 
erally-accepted standard for measur- 
ing “independence of thought”. 
Here is a relative term. Here is 
the choice of epithets. One says of 
a dissenting justice with whom one 
agrees: “He courageously stands for 
Of another: “Mr. 
Justice Blank stubbornly asserts his 
views with the zeal of a fanatic in 


his convictions”. 


3. Newsweek, July 15, 1946, page 108. 

4. Time, May 13, 1946, page 23. 

5. Collier's, August 17, 1946, pages 12-13; 
United States News, May 3, 1946, page 23; Time, 
June 21, 1946, page 47. 

6. 31 A.B.A.J. 113; March, 1945. The entire 
article should be read to get Mr. Ballantine's 
perspective. 

7. Cortez A. M. Ewing, The Judges of the 
Supreme Court, 1789-1937, page 68. 

8. This figure is based on natal years and year 
of appointment, without regard to birthdays in 
relation to appointment dates. 

9. It is true that the average age of the 
Justices of Marshall's Court at the middle of his 
career (1818) as distinguished from their ages at 
their appointment was 55. Story was 32 when 
appointed; Marshall 46; Iredell 38; Bushrod Wash- 
ington 36; William Johnson 33; Ewing 65. 

10. Moley, Newsweek, July 15, 1946, page 108; 
Jonathan Daniels, Collier's, August 17, 1946, pages 
12-13; Life, June 20, 1946, page 30. 

11. Ewing, supra note 7, at page 99. 

12. Jour. Am. Jud. Soc., June, 1946, page 5; 
Id., December, 1945, page 100. 

13. Warren, supra note 1, Vol. Il, page 353. 
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face of the judgment of the Court’s 
Has not the Court al- 
ways been looked on as having in its 


majority”. 


membership such “unusually inde- 
thinkers’? Though the 
percentage of dissent was much less 
on Marshall’s Court than in recent 
years, no one would argue that 
Johnson" and Story and Brewer and 
Harlan 

thinkers”’. 


pendent 


were not “independent 

Does the trouble come, as suggest- 
ed by some, from the alleged absence 
of a “strong” Chief Justice? We do 
not suppose that we can expect in 
every generation a Chief Justice of 
the stature of Marshall, who friend 
and foe alike agreed ‘‘dominated”’ or 
“led” his Court during most of his 
thirty-four years of service. We may 
conjecture too, that had we today a 
Court “led” or “dominated” in a 
definite consistent direction, those 
who did not like the direction might 
repeat Jefferson’s oft-quoted words: 
“An opinion is huddled up in con- 
clave, perhaps by a majority of one, 
delivered as if unanimous, and with 
the silent acquiescence of lazy and 
timid associates, by a crafty chief- 
judge’’.1® 

This is not at all to overlook the 
value of tact, personality’® and qual- 
ities of leadership in a Chief Justice 
or of Chief Justice Taft’s mollifying 
chuckle. Justice Frankfurter, answer- 
ing an editorial opinion that asperi- 
ties might be softened and divisions 
minimized by a “moderator”, said: 
“Such an exaggerated view of the 
power of camaraderie neglects the 
deeper issues of constitutional ad- 
judication. Divisions of the Court 
in decisive issues are not due to want 
of ‘tact and good humor’ in the 
‘moderator’, nor is accord secured 
through genial and irenic person- 
ality”’.17 

Certainly a forceful Chief Justice 
will strive for unity and try to keep 
down dissents, to say nothing of as- 
perity. It was reported that when 
White became Chief Justice he said 
that he was going to “‘stop this dis- 
senting business”, and it was further 
alleged that he had stopped it except 
for Justice Harlan.1® White partici- 








pated in only one-fifth as many five- 
to-four decisions during his service 
as Chief Justice as he had done while 
he was an Associate Justice. On the 
whole he seems to have been a suc- 
cessful conciliator.2° In contrast to 
White, who dissented but thirty- 
three times during his twenty-seven 
years on the Court,** was Chief Jus- 
tice Stone. In spite of his worry 
about dissension in his Court, in the 
1943 term alone he participated in 
sixteen dissents.2* But perhaps the 
forces for dissension were greater in 
his day than in those of Chief Jus- 
tice White. 


Authentic Causes of Dissents 
and Reversals of Precedents 
Coming to the genuine causes of the 
dissents certainly one of the most 
important is the selective jurisdic- 
tion of the Court as a result of the 
Judiciary Act of 1925.** Since the 
Civil War there has been a “steady 
atrophy of ordinary private litiga- 
tion and a growing preoccupation of 
the Court with public law”’.** Un- 
der the 1925 Act, with a single ex- 
ception all adjudications by the 
Circuit Courts of Appeals were made 
reviewable, not as of right, but only 
by the discretionary writ of certi- 
orari.?5 

Common law topics play now- 
adays a minor role in the Court and 
Erie Railroad v. Tompkins has 
wrought its havoc. Only four per 
cent of the opinions from 1922 to 
1932 were concerned with review- 
able issues involving the common 
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law.*® Only one opinion at the 1928 
term turned upon common law prin- 
ciples.** Federal specialties such as 
admiralty, bankruptcy, patents, 
claims against the government, and 
legislation concerning the public do- 
main, and common law topics, ab- 
sorbed 130 cases out of a total of 
193 in the 1875 term. Less than ten 
per cent of the total dispositions 
dealt with questions of constitu- 
tionality, taxation and public law. 
Fifty years later, nearly half of the 
opinions related to control of eco- 
nomic enterprise, taxation, and in- 
Common law 
controversies shrank from forty-three 
per cent in 1875 to a bare five per 
cent fifty years later.?* 


terstate adjustments. 


Certiorari System Brings Up 
Controversial Causes 

Under ¢he certiorari system the 
Court now picks out for adjudic- 
ation cases involving the most difh- 
cult questions of constitutional law 
and statutory construction; cases of 
the utmost public or political im- 
portance; cases that bring to focus 
the interests of pressure groups—the 
claims and contentions of vast so- 
cial, economic, political, religious 
and ideological forces that engage the 
deepest passions and the most aggres- 
sive loyalties of minority millions of 
men and women. 

A result is that the Supreme 
Court, unlike Courts to which ap- 
peal is a matter of right, is somewhat 
in the position of a chief umpire in 
a deciding world-series baseball game 





14. Levin, 42 Mich. L. Rev. 497 (1944); 44 Id. 
59. 

15. Jefferson to Ritchie, December 25, 1820, 
Works (Ford) XII, pages 176-178, quoted in Bev- 
eridge, Vol. IV, page 339. 

16. Beveridge, Vol. IV, pages 60-66, 89, 86-87. 

17. Collier's, August 17, 1946, pages 12-13. 

18. Sister Marie Carolyn Klinkhamer, Edward 
Douglas White (1943), page 61; Henry v. A. B. 
Dick Co., (1912) 224 U. S. 1; Freeport Water Co. 
v. Freeport, (1901) 180 U. S. 587; Pollock v. Farm- 
ers Loan & Trust Co., (1895) 157 U. S. 429, 608; 
David A. Simmons to Annual Meeting of the 
American Bar Association, December 17, 1945, 
—quoted in New York Times, December 18, 1945, 
1, 16. 

19. Klinkhamer, supra note 18, page 221. 

20. Op. cit., page 62, quoting editorial in the 
Nation, June 1, 1921, page 781. 

21. See note 18, supra; Collier's, August 17, 
1946. For Mr. Justice Douglas on Chief Justice 
Stone, see 46 Col. L. Rev. 695 (1946). On Chief 
Justices generally, see Kenneth B. Umbreit, Our 
Eleven Chief Justices (1938). 


22. C. Herman Pritchett, “‘Dissent on the Su- 
preme Court, 1943-44'', 39 Am. Pol. Sci. Rev. 45 
(1945); Chief Justice Stone on Justice Southerland, 
65 S. Ct. clxxiii, December 18, 1944. 

23. 43 Stat. 936; 28 USCA 344-50. 

24. Frankfurter and Landis, ‘‘The Judiciary Act 
of 1925'', 42 Harv. L. Rev. 18 (1928). 

25. Ex parte Republic of Peru, (1943) 318 U. S. 
578; 63 S. Ct. 793, 801. 

26. Frankfurter and Hart, ‘The Business of the 
Supreme Court at October Term 1932'', 47 Harv. 
L. Rev. 271 (1933). 

27. Frankfurter and Landis, ‘‘The Business of 
the Supreme Court at October Term 1928'', 43 
Harv. L. Rev. 53 (1929), citing Gleason v. Seaboard 
Air Line R. Co., (1929) 278 U. S. 349. 

28. Frankfurter and Landis, ‘‘The Business of the 
Supreme Court’’ 301-303 (1927). On certiorari and 
the Act of 1925, see Frankfurter with others in 42 
Harv. L. Rev. 1; 43 Id. 33; 44 Id. 1; 45 Id. 271; 
46 Id. 226; 47 Id. 245; 48 Id. 238; 51 Id. 577. 
Bennett Boskey, 46 Col. L. Rev. 255 (1946). Rule 38 
of the Supreme Court, Revised Rules, (1939) 306 
U. S. 718, 59 S. Ct. clxi, 83 L. ed. 1654. 
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sar, as to the duty and the value o . 
the expense of strong, conflicting . ‘ ae : ‘ triut 
lissents . : it must be capable of withstanding 
dissents. views, is not desirable in a Court of at ide a ated 
and surviving these critical tests. far-r 
last resort, whatever may be the effect 3 
Considerations for and Against upon public opinion at the time. This Long-Run Significance Ing 
the Filing of Dissents is so because what must ultimately of Some Dissenting Opinions 
: eee — sustain the Court in public confidence ieton' Rian! ere : 
Against the multi>licity of dissents 2 hie P Justice Miller's dissent in the first 
(iar ; is the character and independence of of the Lead Tender (ee te J 
it is argued by some that they are im- the judges. They are no: there simply §' é Ui 


potent to alter the decision of the 
majority, once reached; that they 
weaken the authority of the majority 
opinion and impair the prestige of 


to decide cases, but tq decide them as 
they think they should be decided; 
and while it may be regrettable that 
they cannot always agree, it is better 
that their independence should be 


virtually the opinion of the Court a 
year later.’* Justice. Field’s dissent- 
ing conceptions of laissez faire and 
liberty of contract later prevailed 





Se 


the Court; that they encourage and maintained and recognized than that until they were in turn replaced by e i 
open up for future litigation ques- unanimity should be secured through @ newer dispensation resulting from gia, 
tions which the Court’s decision its sacrifice . . . Dissenting opinions the eventual triumph of the dissents him 
should definitively settle.2® To the enable a judge to express his fadivia- by Justice Holmes.*° Let us call the duti 
ff 1 f 1 lati uality. . . . A dissent in a Court of 1011 of his achievements: The Loch 
contrary, Je erson favored seriatim last resort is an appeal to the brooding , : cuit 
opinions in the Court because they spirit of the law, to the intelligence of =” case** overruled sub silentio AB 
show “whether every judge has taken a future day, when a later decision twelve years later;** the Adkins case“ ial 
the trouble of understanding the case, may possibly correct the error into overruled expressly in fourteen pare 
of investigating it minutely, and of which the dissenting judge believes J earg-s0 Swift v. Tyson,* attacked in 
E , ee: 5@ ag the Court to have been betrayed. on : in t 
forming an opinion for himself”. . . dissents by Holmes in 1909* and ) 
: > ; Justice Frankfurter, before his ac- |, ,. Sak ‘ all | 
Under the other system “be the opin- ,  1927,4% set aside in 1938;44 Hamme 
a : cession to the bench, wrote that:* ee J 
ion .. . ever so impeachable, having ne ope v. Dagenhart of 19174 overturned : 
; i = rig ape b Throughout its history, the expres-_. UAT dep Gee ichdinds bic ie Beis Tex 
yeen done in the ee al it can € sion of dissents has been one of the in ty in the — ra tne ar ) in 
proved on no one’’.’® Story wrote: vitalizing influences of the Court. case;*® Holmes’ dissent in the Adair 
Cir 
29. Mr. Justice White in Pollock v. Farmers note 1, Vol. !, page 93; McLaughlin, Constitutional pages 68-69; Burnet v. Coronado Oil and Gas Co., his 
Loan & Trust Co., (1895) 157 U. S. 429, 608. For History of the U. S. (1935), page 301; 2 Dallas (1932) 285 U. S. 393, 406-407. Cire 
reference to the Pannsylvania statute of 1845 for- 301, 419, 449 (1793). 37. Lochner v. New York, (1905) 198 U. S. 45; 
bidding publication of dissenting opinions, see 71 32. Charles Evans Hughes, The Supreme Court 25S. Ct. 539; 49 L. ed. 937. J 
Pa. L. Rev. 205 (1923). of the United States, (1936 ed) pages 67-69. This 38. Muller v. Oregon, (1908) 208 U. S. 412; ing 
30. See Levin, 43 Mich. L. Rev. 513 (1944), cit- volume was first published in 1928. 28 S. Ct. 324; 52 L. ed. 551. ; 
ing Vol. X, Jefferson's Works (Ford), pages 223- 33. 43 Harv. L. Rev. 47 (1929). See Graves v. 39. Adkins v. Childrens Hospital, (1923) 26) for 
225. For Johnson's reply, see Morgan, 57 Harv. New York, (1939) 306 U. S. 466, 487; 59S. Ct. 602. UU. S. 525; 43 S. Ct. 394; 67 L. ed. 785; 24 A.L.R. and 
L. Rev. 328 (1944). For Jefferson further to Johnson, 34. 26 Jour. Am. Jud. Soc. 78 (1942). See also, 1238. 
see Vol. X, Works (Ford), pages 246, 248, et seq., 20 Am. Law Rev. 428 (1886). Walton H. Hamilton, 40. West Coast Hotel Co. v. Parrish, (1937) me! 
cited by Levin. For Johnson again, Levin cites 1 8 Enc. Soc. Sci. 455, writes: ‘As a result [of dis- 300 U. S. 379; 57 S. Ct. 578;81 L. ed. 703. a1 
So. Car. Hist. & Gen. Mag. 209-210 (1900). See senting opinions] the bench does its work under 41. Swift v. Tyson, (1842) 16 Peters 1; 10 L. ed. 5: 
also Levin in 43 Mich. L. Rev. 512-513 (1944). constant self-criticism. The spokesman for the Court 865. 192 
Frankfurter quoted Story and Taney on value of is forced to choose his position with care, to draw 42. Kuhn v. Fairmont Coal Co., (1909) 215 U. S. ’ 
dissent and referred to Miller's 169 dissenting his conceptual lines sharply and to keep his hold- 349, 370. —_ 
opinions out of 783 rendered by him in 28 years, ings from becoming over-abstract.”” 43. Black & White Taxicab & Transfer Co. v. syir 
9 A.B.A.J. 536; August, 1923. 35. 12 Wall. 457 (1871). ia Brown & Yellow, (1927) 276 U. S. 518; 48 S. Ct. iets 
as egg rong weg a by 36 A . Price Carl toa ns —— ve. 404; 72 L. ed. 681; 57 A.L.R. 426. 
eters ° . Story’s dissent here was fol- evelopment + pages -342; Benjamin R. : : stit 
lowed at the same term by his dissent in Charles Twiss, Lawyers and the Constitution (1942), payes Py A pe po v. Tompkins, (1938) 304 U. S. 
River Bridge v. The Warren Bridge, 36 U. S. (11 42, 52, 56, 88-90; John T. Janoe, **Passing of Old ‘ ciate : pre 
Peters) 420. For quick statutory approvai of a  Dissent’’, 21 Ore. L. Rev. 287 (1942); Charles G. 45. 247 U. S. 251; 38 S. Ct. 529; 62 L. ed. 1101; Hu 
Story dissent, see 26 Va. Ll. Rev. 759 (1940). Haines, Revival of Natural Law Concepts (1930), 3 ALR. 649. 
Iredell's dissent in Chisholm v. Georgia was given pages 145, 148, 174, 199-200; Klinkhamer, supra 46. U.S. v. Darby Lumber Co., (1941) 312 U. § ter] 


effect by the Eleventh Amendment. Warren, supra 
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note 18, pages 80-81; Hughes, supra note 32, 


100; 61 S. Ct. 451; 132 A.L.R. 1430. 
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case? in 1908, majority law by 
Jones & Laughlin in 1937;** his rea- 
soning in Baldwin v. Missouri * in 
1930 adopted by the majority in the 
Aldrich case in 1942;5° his dissent 
from Evans v. Gore in 1920°' became 
law in 1939;5? his Schwimmer case 
dissent of 1929°* was expressly over- 
ruled by the Girouard decision in 
1946.5 (See 33 A.B.A.J. 95; Feb- 
ruary, 1947.) 

Because of the fame of the pic- 
turesque and “Magnificent Yankee”, 
the felicity of his style, the vigor of 
his argument, the charm of his per- 
sonality, and above all the later 
triumph of his ideas in matters of 
far-reaching significance, the dissent- 
ing opinion stood dramatically re- 


vealed and confirmed as a powerful 
instrument of change in the law. 
Would it be strange if some members 
of the present Court, particularly 
admirers of the late Justice Holmes, 
should be subconsciously moved in 
the direction of dissent, should hope 
perhaps to fashion a weapon of sim- 
ilar potency and glamor, would draw 
their spiritual father’s needful sword 
or aspire to bend the bow of Ulysses? 
Perhaps such an aspiration, unknown 
to particular Justices, might lend 
support to convictions tending to- 
wards dissent. The enhanced prestige 
of dissent may be in itself an en- 
couragement to frequent utterance 
of dissident views. ‘Today’s dissents 
may become tomorrow’s law — per- 


Judge Joseph C. Hutcheson, Jr., Becomes 
Senior Circuit Judge for Fifth Circuit 


® Judge Samuel H. Sibley, of Geor- 
gia, has retired, as the statute permits 
him to do, from all administrative 
duties and functions as Senior Cir- 
cuit Judge for the Fifth Circuit (33 
A.B.A.J. 310; April, 1947), but has 
not retired as a member of the Cir- 
cuit Court of Appeals and continues 
in the performance of his duties in 
all judicial matters. 

Judge Joseph C. Hutcheson, Jr., of 
Texas, as the next in commission in 
the Court, has become the Senior 
Circuit Judge and has presided over 
his first Judicial Conference for the 
Circuit. 

Judge Hutcheson is an outstand- 
ing American jurist, widely-known 
for his independence and insight, 
and has been a truly distinguished 
member of a great Court. He became 
a member of our Association in 
1923, and has attended many of its 
meetings, and has taken a deep and 
sympathetic interest in its work, as 
well as that of the American Law In- 


stitute. In an early issue we shall 
Judge 
the charac- 
teristics of his judicial work. 


present in greater detail 


Hutcheson’s career and 





Supreme Court of the United States 


haps tomorrow’s accepted and ac- 
claimed law. 

Limitations of space for this issue 
lead me to suspend my analysis at 
this point. Other aspects will be 
considered in subsequent articles. 
CopyricHt 1948 By BEN W. PALMER 
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Robert A. 
TAFT 





® It seems appropriate to enter at this 
time and place an appreciation that 
has nothing to do with partisanship 
or political eventualities—an appre- 
ciation of a first-rate American law- 
ver who has rendered distinguished 
and often controversial service in 
the legislative branch of government, 
State and national, for many years, 
and has steadily manifested qualities 
of integrity, candor and grasp ol 
public affairs that have won and held 
for him personally the affection, ad- 
miration, and high respect of those 
who know him; of political adver- 
saries no less than staunch friends. 

As a working member of the House 
of Representatives of the Ohio Legis- 
lature and its Speaker, as a member 
of the State Senate, and as a member 
and leader in the Senate of the 
United States, this well-trained law- 
yer has shown great capacity for the 
legislative process, along with an in- 
tellectual honesty and courage that 
identified him with highly controver- 
sial positions that have been deemed 
probably to impair his vote-getting 
capabilities if he were nominated for 
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the highest office. At this juncture, 
his place in history appears likely to 
be like that of those other great law- 
yers—Daniel Webster, Henry Clay 
and James G. Blaine— who were 
outstanding in legislative leadership 
but could never attain the presidency. 

From the June national convention 
of his party, Tarr emerged with a 
heightened stature and public respect. 
Perhaps too late, television had re- 
vealed him to millions of people as 
friendly, modest, sincere, straight- 
thinking and straight-shooting. An 
unfriendly commentator could only 
say that Tart is so honest that “Even 
tact annoys him”. He seemed rather 
out of place in the ballyhoo, the pos- 
ing for video and movies, and the 
tawdry demonstrations that deprive 
present-day conventions of delibera- 
tive character. He took defeat with- 
out rancor and went back to his 
teamwork in behalf of the public 
welfare as he sees it. 

Many members of our profession 
have disagreed, and do disagree, with 
“Bob” Taft on some issues or many; 
but few will withold respect for his 
character and his career, his fidelity 
to the science of making our form of 
government work. Our Association 
has been honored by his continuing 
interest in it, from the time he be- 
W.L.R. 


came a member in 1921. 


Edmond M. 
HANRAHAN 





® A New York lawyer with known 
independence and marked qualifica- 
tions for fairness and capacity in the 
particular job has been unanimously 
elected by the members of the Securi- 
ties and Exchange Commission as its 
Chairman for a term to end June 30, 


1949, He became a member of the 
Commission on July 22, 1946, as suc- 
cessor to Ganson Purcell, resigned. 
President Truman later reappointed 
him for a full term to end June 5, 
1952. 

HANRAHAN is an upstate New York 
boy who came to New York City and 
“made good” in a satisfying way. A 
graduate of the Fordham University 
Law School in 1928, he has been a 
member of the New York Bar since 
1929. In May of 1933, he was admit- 
ted to parnership in the firm of 
Sullivan & Donovan (now Sullivan, 
Donovan and Heenehan,) an asso- 
ciation which continued until his 
appointment to the SEC (32 A.B.A.]. 
514; August, 1946). An active mem- 
ber of the New York State and local 
Bar Associations, he has served as a 
member of the Committee on State 
Legislation of the Association of the 
Bar of the City of New York, which 
dealt with the Railroad Law, the 
Public Service Commission Act, and 
the Judiciary Law, of the State of 
New York. 


Cyril 
COLEMAN 





# A newcomer to the House of Dele- 
gates at the age of 46 for a three-year 
term beginning with the adjourn- 
ment of the 1948 Annual Meeting 
in Seattle is the non-partisan mayor 
of Hartford, Connecticut, one of the 
leading trial lawyers of his State, who 
has been elected State Delegate this 
spring after a spirited contest with 
the incumbent (34 A.B.A.J. 596; 
July, 1948). 

CoLEMAN was born in Meriden, 
Connecticut, the son of the late John 
Coleman and Mrs. Coleman, who 
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still lives in Meriden. He was grad- 
uated from Harvard College with a 
B.A. degree in 1924 and from the 
Harvard Law School in 1927. He was 
admitted to the Bar of Connecticut 
in July of 1927. That year he began 
practice in Hartford with the firm of 
Day, Berry and Reynolds (now Day, 
Berry and Howard) of which he has 
been a partner for several years. 
Joseph Berry of that firm was State 
Delegate from Connecticut in 1936- 
12 and a member of the Board of 
Governors during 1942-45. 

Several years ago COLEMAN joined 
with a group of public-spirited citi- 
zens of Hartford in studies for a re- 
vision of that city’s municipal gov- 
ernment. A result was the drafting 
and authorization, by the State legis- 
1947, of a charter 
which subsequently was adopted by 


lature in new 
a majority vote of the people. The 
charter established a city manager 
form of government. COLEMAN was 
then nominated for the new City 
Council by the Charter Group. 
Under the provisions of the charter, 
he became the mayor of the city be- 
cause he received the highest vote of 
Council in 
October of last year. Although the 
office has been 


all candidates for the 


described as in a 
sense “ceremonial” if the incumbent 
chooses to let it be so, COLEMAN has 
undertaken and carried forward a 
positive program for broad improve- 
ments in the administration of the 
affairs of the city. He has 
as the chairman of a com- 


been 
chosen 
mittee of mayors in Connecticut, and 
currently is leading a movement to 
revise the basis for distributing the 
proceeds of State taxes among mu- 
nicipalities. 

Before his election as mayor, CoLE- 
MAN had served in appointive offices 
administra- 
member of the 
Board of Police Commissioners and 
for many years was a trustee of the 
Hartford Public Library and a di- 
rector of the Metropolitan Water 
Commission, which has independent 
municipal authority over water sup- 
ply, sewage disposal and related mat- 
ters for Hartford and surrounding 


in various municipal 


tions. He was a 


towns. 





He has been active in State and 
county Bar Associations, having 
served as chairman of several State 
Bar committees and as a director of 
the Hartford County Bar Library. 
He has been a trustee of the Hart- 
ford School He has re- 
mained very active in the practice 
of his profession. 

He was married to Miss Katherine 
Alexander of Meriden in 1931; they 
have four children. He is of the 
Roman Catholic faith. Although he 
is now serving Hartford as its non- 
partisan mayor, he is a registered 
Democrat and was a close friend and 
late United States 
Senator Francis Maloney, whose un- 
timely death deprived the State and 
nation of one of the Senate’s most 
independent and highly respected 
legislators—a key figure in support 


of Law. 


adviser of the 


of our Association’s fight against the 
“packing” of the Supreme Court of 
the United States in 1937. 


Russell Dennison 
NILES 


® The successor of Chief Justice- 
Designate Arthur T. Vanderbilt of 
New Jersey as Dean of the New York 
University School of Law after Sep- 
tember 1 will be Assistant Dean 
NiLes, who has been a member of 
that faculty for nineteen years and 
has had charge of its graduate divi- 
sion. Dean NILEs has been a mem- 
1936, 
and has served on several of its im- 
Chief Justice 
Vanderbilt will become a member of 
the University’s governing Council 
and chairman of the Council’s Com- 
mittee on the Law School, to con- 
tinue his interest in and support for 
the Law Center project for which 
nearly $2,000,000 has been raised to 
erect and equip a suitable structure 


ber of our Association since 


portant committees. 


Lawyers in the News 


on Washington South in 
New York City. 

NiLEs was born in Twin Valley, 
Minnesota, and was graduated from 
the University of Montana, with the 
degrees of Bachelor of Arts and 
Bachelor of Laws. In 1931 he re- 
ceived the degree of Doctor of Juri- 
dical Science from Yale University. 
His teaching has been in the fields 
of property, trusts, and wills, and he 
has written extensively on these sub- 
jects. For several years he has prac- 
ticed law with the firm of Winthrop, 
Stimson, Putnam and Roberts. He 
is a member of the Committee on 
Legal Education of the New York 
State Bar Association, the Commit- 
tee on Real Property of the Associa- 
tion of the Bar of the City of New 
York, and the Committees on Grad- 
uate Studies and Bar Admissions of 
the Association 
Schools. 


Square 


of American Law 

Under his direction as Assistant 
Dean of the Law School since 1945, 
the graduate school of law has be- 
come the largest of its kind in the 
country. This year the graduate 
enrollment has been 461, 
which was nearly half of the 1017 
enrolled in the approved law schools. 
The 461 were graduates of sixty- 
three different schools of law; they 
took fifty-seven courses. At the 116th 
commencement exercises of the Uni- 
versity in June, the degree of Master 
of Laws was conferred on sixty-eight 
graduates and the Degree of Doctor 
of Juridical Science on two others. 


school 


Noble J 
JOHNSON 





® July 2 was Indiana Day in the 
Court of Customs and Patent Ap- 
peals. A Terre Haute Republican 
lawyer who had served long in the 
Congress and resigned his seat on 
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July 1 was sworn in as a member of 
the Court by Presiding Judge Finis 
J. Garrett, of Tennessee, one-time 
Democratic leader in the House of 
Representatives. JOHNSON succeeded 
Judge Oscar E. Bland, of Linton, a 
member of our Association since 
1933, who retired last December, 
after having served in the House as 
a Republican from the 2nd Indiana 
district from 1917 to 1923. 
JOHNSON was born in Terre Haute 
(Vigo County) in 1887. 
admitted to the Indiana Bar in 1911 
and practiced thereafter in his native 
city. He served as deputy prosecut- 
ing attorney in 1917-18 and was 
elected prosecuting attorney for the 
13rd Indiana district in 1920 and 
was re-elected in 1922. He was 


He was 


elected to the 69th Congress from 
the 6th Congressional District and 
was re-elected to the 70th and 7Ist 
Congresses. 

He was returned to the House as 
a member of the 77th Congress and 
was re-elected to the 78th, 79th and 
80th Congresses. He is regarded as 
having marked aptitude for the work 
of the Court to which he was ap- 
pointed and confirmed. 

After the swearing-in ceremony, 





the Hoosier aspect of the day was 
heightened Judge 
Bland presented for admission to 
the Bar of the Court former Repre- 
sentative Everett Sanders, also of 
Indiana, a member of our Associa- 
tion since 1931, whom Judge JOHN- 


when former 


SON succeeded when Sanders became 
Secretary to President Calvin Cool- 
idge. Both Judge Bland and Mr. 
Sanders addressed to the Court con- 
gratulatory remarks upon the induc- 
tion of Judge JOHNSON. 


Lucas 
HIRST 


Photo Associates 


® Through a unique judicial pro- 
ceeding, a Philadelphia lawyer who 
died in 1882 became in June a bene- 
factor of the Temple University 
School of Law, a part of the institu- 
tion founded in 1884 by Dr. Russell 


H. Conwell, the celebrated pulpit 
orator and lyceum lecturer. 

Hirst provided in his lifetime a 
library of 20,000 volumes for the 
free use of lawyers and law students, 
known as the Hirst Free Law Li- 
brary of Philadelphia. 
years it has been housed in the 
Fidelity-Philadelphia Trust Build- 
ing in the central part of the city. 
Due to increased rentals for office 
space, it became a burden to the 
trustees to maintain the library prop- 
erly with the diminished income 
from the principal of the trust ac- 


For some 


count. 

Judge Lewis H. Van Dusen, of 
the Orphans’ Court of Philadelphia, 
has now determined that under the 
changed conditions Temple Univer- 
sity should be entrusted with the 
care and maintenance of the library. 
It has been transferred to the Tem- 
ple Law School Library, which now 
contains 30,000 volumes of material 
available for general use and legal 
Through its president, 
Dr. Robert L. Johnson, and Dean 
Benjamin F. Boyer of its Law School, 
Temple University offered to assume 
the care and custody of the Hirst 


research. 


library. 


Program for Affiliated Organizations at Seattle Meeting 


® We print below the schedule for meetings of affiliated 
organizations which will be held in connection with the Annual 
Meeting of the American Bar Association in Seattle, beginning 
September 6. The Advance Program for the Annual Meeting, 


containing the detailed schedule of meetings, and reports of 


Sections and committees will be received by all members early 


in August. This has made it unnecessary for the Journal to 
print the Assembly and House of Delegates programs in 


their final form. 





AMERICAN JUDICATURE SOCIETY 


(University Room, Benjamin Franklin Hotel) 


Wednesday, September 8, 12:30 P.M. 


Luncheon 


INTERNATIONAL ASSOCIATION FOR PROTECTION OF 
INDUSTRIAL PROPERTY (AMERICAN GROUP) 
(Parlor A, Olympic Hotel) 

Monday, September 6, 12:00 . 


Luncheon 


NATIONAL CONFERENCE OF BAR EXAMINERS 
(Colonial Room, Benjamin Franklin Hotel) 


Tuesday, September 7, 9:00 a.m. 
See program of Section of Legal Education and Admis- 
sions to the Bar, 34 A.B.A.J. 625; July, 1948. 


NATIONAL CONFERENCE OF COMMISSIONERS ON 


UNIFORM STATE LAWS 


Address: ‘“‘Have We Lost the Ball?”, by Clarence Manion, 


Dean of the Law School, Notre Dame University 
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(Olympic Hotel) 


Monday, August 30, to Saturday, September 4. 
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“Books for Lawyers. 


Truats AND OTHER TRIB- 
ULATIONS. By Damon Runyon. 
Philadelphia and New York: J. B. 
Lippincott Company. 1948. $3.00. 
Pages 285. 

My old professor in economics 
(Frank A. Fetter) used to tell about 
“psychic income”’—not what you 
earn from what you do for the bene- 
fit of the taxgatherers—but the satis- 
factions which become a part of life’s 
accumulated and unconfiscated treas- 
ure of recollections, as you come 
toward “‘life’s varying shore”. ‘To 
one whose youthful adventures had 
been in print-shops and “city-rooms”’ 
(small city) and who never could 
get the smell and stain of ink quite 
off his hands, there was large “‘psy- 
chic income” from the experience of 
living and practicing law in New 
York City in the early decades of the 
century, because of the opportunty 
it gave of seeing some of the great 
working reporters of our time in 
action, before they grew older, and 
became columnists or special writ- 
These 
first-rank reporters had the art and 
skills which lawyers need mightily 
to cultivate—the knack of plain and 
simple telling, the gift of clear and 
pungent phrase, and skill in what 
Sir Norman Birkett calls “the right 
use Of words” (34 A.B.A.J. 4; Jan- 
uary, 1948). A roster of those who 
first won distinction as working re- 
porters in those days would include 
more than a few who later achieved 
national reputations. 


ers or dabblers in fiction. 


One of the most colorful of these 
came along a little later and was at 
the peak of his superb reporting in 
the ’twenties—-Damon Runyon, who 
was born in Manhattan, Kansas, be- 
gan newspaper work in Pueblo and 





Denver, moved to New York from 
San Francisco about 1911, became 
the highest-paid sports writer of his 
time and the author of a syndicated 
column and a great deal of pictur- 
Along that trail he 
was one of the most skillful reporters 


esque fiction. 


of that era, with a gift for phrase and 
satire as well as the art of vivid de- 
scription, particularly of courtroom 
trials and legal proceedings. 

This posthumous volume was as- 
sembled in large part by him, and in 
part by editorial associates, from his 
first-hand reports of six trials—writ- 
ten by him in the courtrooms as the 
dramas unfolded—contests in which 
first-rate lawyers contended for vic- 
tory for their clients and absorbed 
the daily interest of the reading pub- 
lic, as many of us will well recall. 
Most of them tell of ordinary, even 
tawdry and sordid, people caught 
involuntarily in the limelight; but 
Runyon’s genius gives the courtroom 
revelations tense, stirring qualities 
of a narrative by Zola or Tolstoy. 
The first trial reported is that in the 
Hall-Mills murder case in New Jer- 
sey. Then follow the picaresque 
“Daddy” and “Peaches” Browning 
case, the sordid Judd Gray-Ruth 
Snyder murder trial, the unsuccess- 
ful attempt to convict a suspect for 
killing Arnold Rothstein, the income 
tax trial of Al Capone, the unprece- 
dented appearance and testimony of 
the younger J. P. Morgan and 
George Whitney in the Pecora in- 


vestigation of world banking by a 
sub-committee of the United States 
Senate, and finally a “postscript” in 
which Runyon analyzed the deep- 
seated reasons why, under our sys- 
tem of determining the guilt or 
innocence of an accused person 





through ordeal by battle of counsel 
in open Court, a murder trial excites 
such universal interest among Amer- 
icans. 

Those were days when lawyers 
could try cases, when judges would 
permit lawyers to try their cases, 
and newspapermen could and did 
think and write. The outstanding 
reporters of today may be a more 
useful species, in that their genius 
is for digging deeply into the facts 
of situations which need to be re- 
vealed for public attention and re- 
dress—not “muck-raking” for its own 
sake, of the Lincoln Steffens and 
Upton Sinclair sort, but objective 
and independent, often fearless, in- 
quiry and narration that requires a 
high order of ability and renders 
real public service—the surgeon’s 
scalpel rather than the scavenger’s 
smearing brush. In reporting wars 
and revolutions, prize-fights and Eu- 
charistic transatlantic 
flights and conspicuous murder 


Congresses, 


trials, Damon Runyon had an integ- 
rity as well as versatility, even during 
his long, tragic battle with a dread 
disease. His book brings a nostalgia, 
and also a query: Would not those 
who write for briefs in appellate 
Courts the statements of facts as to 
how a case arose, what it is about, 
and what is shown by the record, 
and those lawyers who prepare to 
make opening oral statements of 
those matters, do well to study, ac- 
quire and use something of this great 
reporter’s skill in clear and simple 
telling? W.L.R. 


Tue AGE OF THE GREAT DE- 
PRESSION. By Dixon Wecter. New 
York: The Macmillan Company. 
July 13, 1948. $5.00. Pages xit, 362. 
The Texas-born chairman of the 
Research Group at the Huntington 
Library in San Marino, California, 
Professor of American literature at 
the University of California at Los 
Angeles, has written his version of 
what took place when and after the 
inflationary fevers and uneasy “pros- 
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perity” collapsed with the stock mar- 
ket crash in the autumn of 1929. He 
draws a drab picture of the uphill 
road to recovery and the great ex 
pansion of industrial production of 
supplies for the “lend-lease” nations 
as well as our own preparations for 
war. The author's presentation is by 
no means unbiased or non-partisan. 
His work seems likely to be used as a 
source-book this fall; his comprehen- 
sive assembly of material may have 
been prepared with that in mind. 


Lost ILLUSION. By Freda 
Utley. Philadelphia: Riverside Press. 
1948. $3.00. Pages XI, 288. 

This book is being widely com 
mended as the most readable and 
persuasive of the fast-mounting li- 
brary of tomes written by men or 
women who were sincere and ardent 
Communists, went to Russia with 
full zeal for the Soviet system, saw at 
first-hand its stark terror and depri- 
vation for the masses and all except 
the most powerful and unscrupulous 
leaders, managed to escape to free- 
dom, and have been moved to write 
to inform and warn the non-Commu- 
nist world as to what the Soviet 
This 
work has not the amplitude of con- 
Martin 
Ebon’s World Communism Today 


police state does to people. 


vincing details given in 
(discussed at page 192 of our March 
issue) ; Ebon is a highly competent 
Eugene 
Lyons, who wrote Assignment in 
Utopia, likewise went to Russia as a 
trained reporter and American citi- 


and objective reporter. 


zen who was highly enthusiastic for 
the Communist ‘cause. Nor is the 
present work like Victor Kravchen- 
ko’s I Chose Freedom; he was a 
Russian, reared in the Communist 
Party, and was shocked by its ruth- 
lessness. 

Freda Utley was a British girl, of 
a family of radicals. She early es- 
poused Left Wing ideologies, finally 
Communism; engaged in all sorts of 
revolutionary agitations in England; 
married a young Russian technol- 
ogist who was abroad as an earnest 
member of the Party; went with him 
to Russia to live; and became a unit 
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in the Marxist state. John P. Mar- 

quand says in his introduction that: 

No other Westerner who broke with 

the Communists has had quite her 

experience with the Russian way of 

life... . Lost Illusion is a moving and 

tragic human document. Yet though it 

is written with deep emotion and con- 

viction, it is also written with honesty, 
fairness and detachment. 

The author tells simply the story 
of the life which she, her husband, 
and their infant son, had to live in 
Russia, despite their favored place 
in the Soviet scheme. Gradually 
she saw the stark reality of Commu- 
nism, but did not dare to speak of it 
When finally her hus- 
band was seized in their home, im- 
prisoned without trial and without 


to anyone. 


knowing of what he was accused, and 
sent to forced-labor camps in Siberia 
from which she has had no word of 
his fate, she escaped to England with 
her son, exhausted all means of find- 
ing out what had become of her 
husband, and then wrote this com- 
prehensible picture of what the Com- 
munist system inflicts on those who 
are caught in its meshes. 
more fortunate than 
hopeless others. 


She was 
millions of 


Prisoners OF WAR. Wash- 
ington, D. C.: Institute of World 
Polity. June, 1948. $1.50. Pages 98. 

In March of 1946, the Institute of 
World Polity which is an adjunct of 
the School of Foreign Service at 
Georgetown University, set out to 
prepare a monograph on improving 
the treatment of prisoners of war and 
the international and domestic law 
concerning such prisoners. Such a 
treatise could, of course, have been 
produced in a library or an ivory 
tower; the distinguished officers and 
members of the Institute chose in- 
stead to make it a product of ex- 
perience and reality, as background 
for assisting in the formulation of a 
new international convention. How 
could this be done better than by 
clinical discussions among capable 
Americans who had been prisoners 
of war? Plenty of them were at 
Georgetown and other academic in- 
stitutions when World War II ended; 


their experiences had been varied, 
often cruel and repugnant to the 
mankind. ‘The 
fruits of the large administrative ex 


decent instincts of 


perience of the Red Cross were also 
available, along with the advice otf 
Army command. The end-product is 
a book which should be of help in 
the development of international 
law and thus advance substantially 
the humane objective. 


A MANUAL OF CANON LAW. 
By Reverend Matthew 
Hoboken, N. J.: Terminal Printing 
and Publishing Company. 1947. 
$7.50. Pages 747. 

This book, in size not much large 


Ramstein. 


than an ordinary novel, gives a gen- 
eral knowledge of the laws of the 
Roman Catholic Church. It is a 
treatise and commentary on the Code 
of Canon Law which governs that 
church throughout the world, with 
intensive treatment of certain sub 
jects, such as the law on clergy, on 
marriage, and on censures, because ol 
their more frequent application in 
practice, 

Every human society needs regu- 
lation for its stability. Games and 
sports have their rules; corporations, 
their by-laws; fraternal organizations, 
their constitutions. When we consider 
the age of the Catholic Church, its 
international and _— supra-national 
character, its expansion throughout 
the earth, its influence on persons, on 
states, and particularly its contribu- 
tion to western civilization, the laws 
by which it is governed take on 
significance. Those interested in the 
history and philosophy of law and 
political institutions today could not 
afford to neglect the specific effect of 
churchmen and canon law on con- 
stitutionalism and Anglo-American 
jurisprudence as well as civil law. 

There are chapters that have little 
interest for those engaged in the 
practice of secular and civil law— 
chapters dealing with ecclesiastical 
things and institutions, beatifica- 
tion, canonization, etc. But there are 
other chapters on offenses and penal- 
ties, trial processes and procedure, a 
careful reading of which would repay 
those interested in the subject of com- 
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parative law. Chapter [ on the nature 
of law in general and the comparison 
of canon law with divine law and 
civil law are worth such a general 
reading. 

For a more complete wording of 
any particular canon “in accurate 
and excellent English”, the author 
refers to A Practical Commentary on 
the Code of Canon Law, by Reverend 
Stanislaus Waywod, O.F.M., LL.B., 
revised by Callistus Smith, O.F.M., 
(2 vols.; New York: Joseph F. Wag- 
ner, 1945). 

On a frontispage of this work is an 
inscription which our materialistic 
and secular age may well contem- 
plate: 

Pagan Rome once said: 

Salus REIPUBLICAE Suprema Lex 

but Christian Rome replied: 

Salus ANIMARUM Suprema Lex 

and Christian Rome survived. 


R. N. W. 


Waar THE PEOPLE WANT. 
By Ellis G. Arnall. Philadelphia: 
J]. B. Lippincott Co. June 8, 1948. 
$3.50. Pages 286. 

The crusading former Governor 
of Georgia has written his impres- 
sions of the wishes of the people, as 
formed by him during his lecture 
tour of forty-seven States. He has 
produced a more readable and bet- 
ter balanced book than his The 
Shore Dimly Seen. Although his 
present volume is permeated with 
the same ideology or philosophy as 
its predecessor, his travels and con- 
versations appear to have broadened 
his realization that America is a 
diversified, complex social and eco- 
nomic fabric and that its leadership 
would not wisely be limited to men 
of his own pattern and faith. His 
comments on the States he visited, 
their problems, and their public 
men, are pungent as well as colored 
—probably superficial in the sense 
that they are hardly based on very 
much contact with what actually 
goes on in the mind of the average 
farmer, village dweller, or industrial 
wage-earner. 

He devotes space to his denuncia- 
tion of the Bulwinkle bill to exempt 
railroads from the anti-trust laws in 
respect of rate agreements approved 


by the Interstate Commerce Com- 
mission. “If enacted, it would undo 
what Georgia has succeeded in do- 
ing by getting the Supreme Court to 
accept jurisdiction of the case’, he 
says, with reference to the pending 
suit by the State of Georgia. His 
considered legal opinion as to the 
effect of the measure is entitled to 
weight. The Bulwinkle bill became 
law by the votes of many members 
of both parties in the Senate and 
the House of Representatives, in 
overriding a veto. 

In the States he visited, Governor 
Arnall evidently gave special atten- 
tion to the nation’s housing crisis 
and the means of overcoming it. 
“Th. housing problem is not one 
problem, but three”, he says. ‘“There 
is the problem of the urban family 
that can neither buy nor build at a 
reasonable price. There is the prob- 
lem of the urban family that, for 
reasons associated with employment, 
ought not to own a house, but must 
be provided with a suitable place 
to live at a reasonable rental. There 
is the problem of substandard rural 
dwellings that need replacement. . . . 
It is necessary that all three aspects 
of the problem be attacked vigor- 
ously and immediately.” The former 
Governor favors direct federal inter- 
vention in such forms as subsidized 
rental housing, liberalized mortgage 
terms, and better planning for low- 
cost mass production. He does not 
face up to the facts as to the faulty 
construction and lack of supervision 
in much that has thus far been done 
under federal auspices (“Scandals in 
Veterans’ Housing”, Collier’s for 
July 3 and 10, 1948), nor does he 
counter the proposal, strongly urged 
by Murray T. Stinchman, Commis- 
sioner of Housing in New York 
State, that more and better results 
will be secured if the federal govern- 
ment makes grants-in-aid to States 
which need them, for slum clear- 
ance, rehabilitation of substandard 
areas, and loans to enable livable 
homes on farms. Some such program 
for State action with federal aid 
where needed seems likely to be con- 
sidered early in the 8lst Congress 
if not before. Governor Arnal!’s ob- 
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servations accentuate the regret that 
adequate action was not taken by 
the 80th Congress, as was strongly 
urged by the House of Delegates of 
our Association (34 A.B.A.J]. 269; 
April, 1948). 


To UCHSTONE. By Lillian 
Janet. New York: Rinehart and Com- 
pany. 1947. $3.00. Pages 352. 

This book has been on our review 
table for several months; its title did 
not suggest contents of particular 
interest to lawyers. Reading reveals 
it as a lusty tale of San Francisco 
and the beginnings of Sacramento in 
1850 and the years following, with 
a vivid narration of the beginnings 
of law practice, politics, business and 
social life in the “gold rush” com- 
munities. The principal male charac- 
ters are lawyers, and are said to have 
had their prototypes in members of 
the profession in those days. We 
have no means of testing the authen- 
ticity of the research, but “Lillian 
Janet” is the pen-name taken by two 
girls (Lillian Ressler and Janet Cic- 
cheti) who in 1943 were newspa- 
per reporters in Pennsylvania. They 
their jobs and 


‘ 


decided 
write a novel of the California 
rush”. They spent two years in re- 
search and produced Touchstone. 


to quit 
‘gold 


It gives a lively and readable pan- 
orama of a flamboyant era. Probably 
there is im it much of background 
history and color of our early pro- 
fession in San Francisco that will 
not be available in any other form. 


An INTRODUCTION TO THE 
CRIMINAL LAW OF AUS- 
TRALIA. By L. Radzinowicz and 
J]. W. C. Turner. London and New 
York: The Macmillan Company. 
July 20, 1948. $3.00. Pages x, 128. 

Students of comparative law, and 
those who need to know about the 
criminal law of our neighbor in the 
Antipodes, will be interested in this 
book, prepared by the Department 
of Criminal Science in the Faculty 
of Law at the University of Cam- 
bridge, as Volume VI in the-series 
consisting of English Studies in 
Criminal Science. The book is the 
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first of its kind as to Australian 
criminal law: those of the Australian 
collaborated 


with the British legal scholars in its 


bench and Bar who 
preparation assure that it is well 
done and authoritative. 


Tue ART OF DETECTION. 
By Jacob Fisher. New 
New Jersey: Rutgers University 
Press. 1948. $2.75. Pages vit, 248. 


Here is a guide-book for effective 


Brunswick, 
ao 


and useful investigation—by a young 
lawyer for his office, by a credit man- 
ager or personnel director, by any 


skills 


methods in finding and stating facts 


one who needs and _ tested 
through private investigation, as a 
basis for possible legal proceedings, 
civil or criminal. It is not merely a 
primer for amateur or professional 
“shadowing” or for pursuit of wit- 
nesses; modern methods, such as im- 
provised fingerprinting, the use of 
chemicals, microscopy, and ultra- 
violet rays, are explained, with dem- 
The author 
is a member of the New York Bar 


with seventeen years of experience 


onstrative anectodes. 


in “detecting’’, including nearly four 
years Of criminal investigation for 
the U. S. 


a training school for officers in crimi- 


Army. After conducting 
nal investigation, he was a majo1 
when the war ended and was given 
the Army Commendation. The book 
could be really useful to a law office 
beginner in “leg work” on the in- 


vestigation and preparation of cases. 


Tue MORE PERFECT UNION. 
By R. M. Maclver. New York: The 
Macmillan Company. 1948. $4.00. 
Pages 311. 

Dr. Maclver has written an arrest- 
ing and in some respects a provoca- 
tive book. Its value derives from the 
fact that it is the dispassionate—if 
not too clearly-phrased—credo of an 
extremist who at heart is a perfec- 
tionist. 

Dr. Maclver subtitles his work “A 
Program for the Control of Inter- 
Group Discrimination in the United 
States”. His thesis is that discrimina- 
tion against and segregation of cer- 
tain groups threatens the unity and 
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integrity of the nation. He assumes 
without any attempt at demonstra- 
that the 


abolishment of discrimination 


tion or even argument 
nec- 
essarily involves the complete elimi- 
nation of segregation. His polemic 
differs from that of the President’s 
Committee on Civil Rights in that 
the Committee’s Report was chiefly 
a statement of objectives, while Dr. 
Maclver’s “proposals are con- 
cerned with the strategy that can 
win the objectives of non-discrimina- 
tion, with the policies and modes of 
attack that can lead us to the goals 
and standards envisioned by the 
Committee”. 

Dr. Maclver proposes a forward 
movement upon three fronts: the 
economic, the educational and the 
political. His objectives are equality 
of economic opportunity; equality 
of educational opportunity; equal 
political rights, and finally, the com- 
plete elimination of segregation. 

With the essentials of most of these 
objectives no right-thinking person 
can have any legitimate quarrel. In 
a democracy such as ours unques- 
tionably every citizen should stand 
equal before the law. There should 
be equality of educational oppor- 
tunity. It is more debatable whether 
there should be complete manhood 
suffrage regardless of the qualifica- 
tions of electors for citizenship. Any 
restrictions, however, should apply 
impartially to all, regardless of race, 
creed or national origin. The attain- 
ment of none of these objectives, or 
so at least it seems to me, necessarily 
involves the elimination of segrega- 
tion in all States by the action of the 
federal government. Indeed, I am 
convinced that any such insistence 
would delay, if not completely 
thwart, at least some of the desir- 
able objectives. Herein, I believe, is 
the vice of Dr. Maclver’s argument. 

The problem as he presents it is 
the same in all sections and States. 
This is an unrealistic approach. As 
he himself points out, in localities 
where there are few belonging to 
the races commonly discriminated 
against, the problem is not acute. 


Comparatively, there are not many 


Jews in the South, and anti-Semitism 
In that sec- 
tion there is far less discrimination 
against Southeastern Europeans than 
in the centers of population where 
they have congregated. The feeling 


is almost non-existent. 


against Orientals is incomparably 
less than on the West Coast. There 
is no segregation of these groups.! 
Dr. Maclver fails to perceive o1 
fails to state that the Negro prob- 
lem in the South is unique.? Accord- 
ing to the last census there were in 
the eleven States of the old Con- 
federacy 8,878,912 blacks and 21,- 
932,198 whites. Negroes constituted 
12.9 per cent of the population of 
South 
that of Alabama and 49.2 per cent 


Carolina, 34.7 per cent of 
of that of Mississippi. ‘These statis- 
tics point up a serious problem, as 
has been recently demonstrated in 
South Africa. ‘The terrible Caucas- 
ian race’, as someone has called it, 
does not readily permit itself to be 
submerged by any other. 

To this is to be added the histori- 
cal fact that ill-conceived and cor- 
ruptly executed federal legislation 
once placed former slaves, pathetic- 
ally unprepared for citizenship, in 
control of their former masters—a 
scandal unparalleled in our national 
history. 

There are other facts which Dr. 
Maclver completely ignores in fail- 
ing to suggest that there is in the 
South a peculiar problem even as to 
segregation. He discusses what he 
calls “the vicious circle”: Groups are 
discriminated against because they 
are disprivileged; their disprivilege 
is accentuated by discrimination. It 
is to the operation of this “vicious 
circle” that he attributes the “back- 
wardness” of the South. The South 
is backward in that its citizens do 
not possess wealth comparable to 
that of other sections. But after all, 


1. Dr. Maclver does not emphasize the way in 
which aggressive minorities sometimes injure their 
cause by clamant insistence upon inconsequential 
rights and by thus belligerently exhibiting those 
qualities which the majority finds objectionable. 


2. He states unequivocally that the FEPC and 
the Report of the President's Committee have had 
a salutary effect. This ignores the violent reaction 
in the South. He cites Lillian E. Smith's Strange 
Fruit as helpful. In the South the opposite is true. 
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less than eighty-five years ago the 
South was physically devastated by 
a war—more thoroughly so than was 
Germany by World War II. More- 
over, the major portion of her wealth 
which was not obliterated was de- 
stroyed by uncompensated emancipa- 
tion. If Germany, faced with a lesser 
problem, rebuilds her economic 
structure as rapidly as the South did, 
she will not be undeserving of praise. 

This is a fact that Dr. MaclIver 
seems to have forgotten. But some 
of us who have read history and 
listened to its recital by our fathers 
and grandfathers remember. 

This is only one way in which 
Dr. Maclver is unrealistic. As a part 
of the advance on the political front 
he classes inclusion of Negroes on 
jury panels. The South has bowed 
to this requirement of the present 
Supreme Court. The effect has not 
been appreciable. At first when the 
jury box was filled, colored members 
of the panel were excused by consent. 
Latterly some have been accepted 
but never more than two or three 
are seen in any one jury, and invari- 
ably they vote with the white ma- 
jority.* 

There is also an increasing dis- 
position to allow colored electors 
the unimpeded right to the franchise. 
\ remaining obstacle is the ease with 
which the colored vote can be ma- 
nipulated by designing politicians. 

Most indicative of Dr. Maclver’s 
bias is his attitude toward the con- 
stitutional involved in 
segregation. The Civil Rights Cases 
decided that federal laws prohibiting 
segregation in inns and places of 
amusement 


questions 


were unconstitutional. 
Che basis of the decision was simple: 
The federal government is one of 
delegated powers; it was not even 
suggested that the original Consti- 
tution prohibited segregation even 
by State legislation. The Supreme 
Court of nine, as then constituted— 
all Republicans—left open the ques- 
tion of whether segregation could be 
enforced by State legislation, but 
held, with only Justice Harlan dis- 
senting, that the action of the owners 
of inns and places of amusement was 


not State action and could not fall 
within the prohibition of the Four- 
teenth Amendment.‘ The same prin- 
ciple applies to the anti-lynching 
bans. Mob action, however repre- 
hensible, is not State action and 
therefore is not within federal juris- 
diction. State officers acting or fail- 
ing to act may be acting by virtue 
of State laws—though this seems far- 
fetched. It was on this principle 
that the anti-lynching bill was wat- 
ered down to meet the objections 
even of Republican members of both 
Houses of Congress. Dr. Maclver 
that the 
Court will accept the view of Justice 


hopes present Supreme 


Harlan. He does not, however, sug- 
gest any logical basis for this hope. 

Dr. MaclIver declares that a caste 
system prevails in the South. He is 
quite right in this but quite wrong 
in his conception of the extent and 
implications of the caste system. He 
assumes that this caste system de- 
mands that the Negro be kept an eco- 
nomic inferior, that he remain un- 
educated, be disfranchised and not 
receive justice in the Courts. In fact 
—at least in the view of liberal South- 
erners—it touches 
things. It has many anomalies and 


none of these 
paradoxical distinctions, difficult for 
one who was not born in or has not 
lived for years in the South to grasp. 
But basically it is merely a defensive 
barrier protecting racial purity by 
prohibiting all phases of social equal- 
ity and demanding social segrega- 
tion. 

The bitter Southern opposition to 
FEPC is largely motivated by the be- 
lief that it will breach this barrier 
to social equality by tending to in- 
hibit segregation. This is true also 
of the Southern opposition to any 
non-segregation legislation respecting 
the armed forces. 

It is because Southern liberals 
have believed that equality of eco- 
nomic, educational and political op- 
portunity does not involve social 
equality or the elimination of segre- 
gation that they have made such 
remarkable progress in obtaining jus- 
tice for the Negroes. If these liber- 
als had believed with Dr. Maclver 
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that they were traveling a road that 


would eventually lead to social 


equality they would never have 
started, and if any had there would 
have been no followers. The great 
disservice that men like Dr. Mac- 
Iver do the Southern Negroes is to 
make it impossible for these liberal 
Southerners to carry on by insisting 
that it leads to a goal of which no 
responsible group of Southern white 
men approves or believes to be for 
the best interests of either race. 

To suggest that federal legislation 
enforceable in the federal Courts 
would secure the objectives Dr. Mac- 
Iver advocates is but to add fuel to 
the flame. The most shameful epi- 
sode in our judicial history was when 
the federal Courts during “the tragic 
era” of reconstruction were used as 
they are in Russia today as “‘instru- 
ments of government” to force alien 
legislation upon a defeated and pau- 
perized but proud people. 

The historical memory of those 
bitter distant days is a persuasive 
reason against federal legislation di- 
rected at the evil of lynching. Here, 
too, as is admitted even by the Pres- 
ident’s Committee, there has been 
great progress®. Many of those re- 
sponsible for this progress would be 
resentful of federal legislation im- 
posed from without and over their 
vehement protests, and as a result 
would be disinclined to cooperate 
with federal officials. Indeed, it is 
my judgment that the result of such 
legislation would be an increase in 
this terrible crime. 

All argument aside, one fact must 


3. Dr. Maclver writes: ‘‘In the South the preju 
dice of juries against Negroes has been notorious 
and the judge has not seldom been of like mind 
with the jurymen. There have been happy signs of 
change, but there is still vast need for progress’ 
(page 261). Almost forty years’ trial practice in 
Southern Courts convinces me that as to ordinary 
litigation this is not an accurate statement. In- 
deed, in many cases (civil and criminal) juries and 
judges are inclined to be more lenient with Negro 
litigants. 

4. Civil Rights Cases, 109 U.S. 3. 

5. The President's Committee insists upon the 
necessity of federal legislation by giving not only 
the number of lynchings, but by citing the at 
tempts at lynching which were prevented. These at- 
tempts were frustrated by Southern State peace of- 
ficers and citizens, and it would seem that this fact 
might conceivably be an argument that local av- 
thorities and citizens are honestly attempting to 
dea! with the problem. But “‘can there any good 
thing come out of Nazareth?" 
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be faced: The South will never sub- 


mit to the elimination of segrega- 
tion. New civil rights acts may re- 
place the old and be held constitu- 
tional; there will still be segregation 
in hotels and places of amusement. 
It is no doubt true that not always 
are accommodations equal if separate 
—that it would be less expensive not to 
have separate schools. An attempt at 
federal 


coercion may be made by 


erants on condition that in the 
schools there shall be no segregation. 
Such grants will be rejected. The 
sufferers will be black and white, 
both pitiably in need of federal aid. 
These in the South are the facts of 
life. Regardless of the cost and of 
legislation there will be segregation. 
In some doubtful States the col- 
ored vote is decisive. Dr. Maclver 
suggests that in them pressure group 
politics should be the rule. This has 
to a great extent already happened.® 
Ihe first loyalty of the average 
Southerner is to his family, then to 
the nation, then to the Democratic 
Party. The last he has shown he is 
willing to desert on segregation. 
“The More Perfect Union’. In 
World Wars I and II no section was 
more loyal than the South. Her 
percentage of voluntary enlistments 
was far above the average. It is em- 
phasis of understatement to declare 
that her enlisted men and officers 
gave a fairly good account of them- 
Will the Union be made 
more perfect by alienating twenty- 


selves. 


one million to the doubtful advan- 
tage of eight million? 

I know that I am an optimist. | 
thought I was an incorrigible opti- 
mist. But 1 am profoundly discour- 
aged. Southern liberals have worked 
many years for equality of the races 
before the law and in the economic 
I have advised my doubtful 
friends that this would not result in 


sphere. 


the elimination of segregation or in 
If Dr. 
Maclver is right I am wrong. His 
views, if accepted, will undo much 
of the work Southern liberals have 
accomplished in the last half century. 


amalgamation of the races. 


WALTER P. ARMSTRONG 
Memphis, ‘l ennessee 
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Rosinson-pATMAN ACTSYM. 
POSIUM. New York: Commerce 
Clearing House. 1948. $2.00 (paper- 
bound). Pages 157. 

This volume contains the pro- 
ceedings of the constructive sympo- 
sium held by the Section on Food, 
Drug and Cosmetic Law of the New 
York State Bar 
January 21, 1948. 


Association on 
Addresses and 


papers were given by Chairman 
Robert E. Freer, of the Federal 
Trade Commission, and _ leading 


attorneys of its staff, as well as by 
practitioners experienced in the 
field. There was much discussion as 
to amendments of the Act as well as 
material informative for lawyers who 


have problems under the Act. 


Tax SYSTEMS. Edited by Com- 
merce Clearing House, Inc., Tax Re- 
search Department. Chicago and New 
York: Commerce Clearing House. 
I1th Ed., 1948. Pages 390, (12 x 15 
inches). 

This compilation gives a useful 
panoramic picture of the tax systems 
and collections of the forty-eight 
States, the District of Columbia, and 
the United States Government, along 
with some thirty-four foreign coun- 
tries and their political subdivisions. 
Actual tax yields, per capita collec- 
tions, the incidence of particular 
taxes, etc., in each State, etc., are 
graphically shown with the aid of 
large charts and tables. The volume 
is both a source book and a depend- 
able reference authority. 


Eprror’s Nore: An error caused our 
review of Cases and Other Materials 
on Legislation, by Professors Horace 
E. Reed and John W. MacDonald 
(34 A.B.A.J. 495; June, 1948) to 
state that Professor Reed was of the 
University of Michigan Law School 
rather than of the University of Min- 
nesota Law School. He is a member 
of the faculty of law at the latter in- 
stitution, and his pioneering work 
in developing his course in legisla- 
tion for undergraduates was done at 
Minnesota as a part of the “Min- 


We Recommend .. . 

THE MEMOIRS OF CORDELL HULL. 
New York: The Macmillan 
Company; 1948; $10.50 (two 
volumes, boxed); Pages 928, 844. 
(Reviewed in 34 A.B.A.]. 569; 
July, 1948.) 

CIVILIZATION ON TRIAL. By Arnold 
J. Toynbee. New York: Oxford 
University Press; 1948; $3.50; 
Pages 270. (Reviewed in 34 A.B. 
A.J. 569; July, 1948.) 

QuR UNKNOWN EX-PRESIDENT. By 
Eugene Lyons. Garden City, 
New York: Doubleday and Com- 
pany; 1948; $2.75; Pages 340. 
(Noted in 34 A.B.A.]. 576; July, 
1948.) 

THE GATHERING STORM. The Wai 
Memoirs of Winston Churchill 
(Volume One). New York: 
Houghton, Mifflin Company; 
1948; $6.00; Pages 784. 

[RIALS AND OTHER TRIBULATIONS. 
By Damon Runyon. Philadel- 
phia and New York: J. B. Lip- 
pincott Company; 1948; $3.00; 
Pages 285. (Reviewed on page 
685 of this issue). 

COMMUNISM AND THE CONSCIENCE 
oF THE WEST. By Fulton J. 
Sheen. Indianapolis: Bobbs- 
Merrill Company; 1948; $2.50; 
Pages 247. (Reviewed in 34 A.B. 
A.J. 494; June, 1948.) 

ORDEAL OF THE UNION. By Allan 
Nevins. New York: Charles 
Scribner’s Sons: 1947; $10.00 (2 
vols.); Pages x, 593, 590. (Re- 
viewed in 34 A.B.A.J. 229; 
March, 1948.) 


















nesota Plan” of legal education car- 
ried forward under the leadership of 
Dean Everett Fraser. The casebook 
reviewed has been adopted by some 
fourteen university law schools, in- 
cluding that of Michigan. 





6. The importance of the Negro vote in doubtful 
States unquestionably motivates some politicians to 
pay lip service to measures which they in fact 
recognize as impracticable if not unwise. In his day 
and generation Booker T. Washington was a good 
and wise man. He realized that much was to be 
gained by making haste slowly. 

The political motive is not the only complicating 
factor. White and black enthusiasts are not always 
realistic. By their extreme demands they not only 
heighten prejudice but alienate many liberals in 
the South and not a few in the North. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 








‘Little Assembly’ of the United Nations 


Has Been at Work at Lake Success 


® This department tells this month of the work and recommendations of sub- 


committees and groups of the Interim Committee (‘‘Little Assembly") in session at 


Lake Success, Long Island, in July, preparatory for the 1948 regular meeting of 


the General Assembly, which elected to meet this time in Paris in mid-September. 


Details are given as to the recommendations for overcoming in needed respects the 


Charter requirement for unanimity of voting by the five nations having permanent 


representation in the Security Council—the much-discussed “veto” and “double 


veto”. 


The sub-committee’s proposals are generally along the lines recommended 


by the United States for the consideration of the “Little Assembly”. Also presented 


below is the full text of a recommended plan for “streamlining” and making uniform 


the procedures for the pacific settlement of disputes. This is a document which 


appears to reflect a measure of progress—one that has a fair prospect of being 


considered and to some extent given application as a recommendation to the “Big 


Five" to join in giving up to the indicated extent their ‘‘veto'’ powers. The Soviet 


Union has boycotted the “Little Assembly” at all stages. At the time of the writing 


of the following material, the text of the favorable action by the Little Assembly 


on the reports of the two sub-committees was not available; they have been trans- 


mitted to the General Assembly with a favorable recommendation. Two days later, a 


coalition of small nations voted, over the opposition of the United Kingdom, France 


and the United States, to urge the General Assembly to “consider” calling a confer- 


ence to amend the Charter as to the ‘‘veto"’ power. As to the ‘veto’ there is given 


below an interesting discussion of the possibilities of agreement and action inter se by 


the nations which seek to make the United Nations more effective for peace and law, 


notwithstanding a Soviet Union “veto” of the remedial recommendations. 





® During. the half year since it was 
created, the Interim Committee of 
Assembly, popularly 
known as the “Little Assembly”, has 
made steady progress towards the 
fulfillment of various goals set be- 


the General 


fore it by the parent General Assem- 
bly. It has divided its work among 
several sub-committees and working 
groups. Their first reports are at 
this writing ready for consideration 
by the full Committee. 

One of the working groups rec- 
ommended the establishment of a 


permanent committee to function 
between the sessions of the General 
This committee should 
concern itself primarily with basic 


Assembly. 


political and security questions, but 
it should also lighten the load of the 
General Assembly by preparatory 
work on legal, administrative and 
On the other 
hand, it should not deal with ques- 
tions which fall under the jurisdic- 
tion of the Economic and _ Social 
Council or of the Trusteeship Coun- 


cil (UN Doc. A/AC. 18/SC. 4/6). 


budgetary matters. 


Recommendations as to Voting 

Procedure in Security Council 

Last year the General Assemblv was 
unable to reach a generally satis 
factory solution of the “veto” prob- 
lem (the requirement for unanimity 
of action by the five permanent 





members in the Security Council). 
The Assembly referred the matter to 
the Interim Committee for further 
study. The report to the Little As- 
Sub-committee 2 
(A/AC. 18/62) proposes that most 
decisions of the Security Council 
shall be adopted by the vote of any 


sembly by its 


seven members, either because they 
are “procedural” or because they 
should be considered procedural in 
order to enable the Security Council 
to fulfill more effectively its respon- 
sibilities under the Charter. 

The sub-committee had before it 
a list of ninety-eight decisions which 
might be made by the Security Coun- 
cil in applying or operating under 
the Charter of the United Nations 
or the Statute of the International 
Court of Justice. In five of these, 
the Charter or the Statute provide 
explicitly that decisions shall be tak- 
en by a vote of any six or seven mem- 
bers of the Security Council, without 
distinction between permanent and 
non-permanent members. 


Thirty-Six Categories of Decisions 
Classified for Treatment as 
“Procedural” 

[he Charter. also prescribes that 
decisions on “procedural matters” 
shall be made by an affirmative vote 
of seven members. The sub-commit- 
tee came to the conclusion that the 
following thirty-six categories of de- 
cisions by the Security Council 
should be considered as procedural: 

(a) Decisions adopted in applica- 
tion of provisions which appear in 
the Charter under the heading “Pro- 
cedure” (nine categories) ; 

(b) Decisions which concern the 
relationship between the Security 
Council and other organs of the 
United Nations, or by which the 
Security Council seeks the assistance 
of other organs of the United Na- 
tions (thirteen categories) ; 

(c) Decisions which relate to the 
internal functioning of the Security 
Council and the conduct of its busi- 
ness (six categories) ; 

(d) Decisions which bear a close 
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analogy to decisions included under 
(a), (b), or (c); e.g. approval of 
rules of procedure of subsidiary or- 
gans (two categories), and 

(e) Decisions which are instru- 
mental in arriving at or in following 
up a procedural decision (six cate- 


gories) . 


Nineteen Categories of Decisions 

To Be Voted on as Though 
“Procedural” 

In addition, without deciding that 
decisions belonging to this group are 
actually procedural, the sub-commit- 
tee recommends that nineteen cate- 
gories of decisions should be taken 
by a “procedural vote” of the Secur- 
ity Council in order to “improve the 
functioning of that body and permit 
it, promptly and effectively, to ful- 
fill its responsibilities under the 
Charter”. The following were, for 
instance, listed among these deci- 
sions: 

(a) Recommendations on the ad 
mission of staies to membership in 
the United Nations; 

(b) Decisions as to whether or 
not a matter is or is not procedural 
(the “double veto”) ; 

(c) Decision as to whether or not 
a permanent member of the Security 
Council is “a party to a dispute”, 
and should abstain from voting; 

(d) Decision as to whether or not 
a question is a “situation” (where 
a permanent member need not ab- 
stain from voting) or a “dispute’’; 
and 

(e) All decisions with respect to 
the pacific settlement of disputes 
under Chapter VI of the Charter. 

While some members of the sub- 
committee were willing to go even 
further, its majority decided to make 
no recommendations with respect to 
the remaining thirty-eight categories 
of decisions, in particular in view of 
the American opposition to the re- 
moval of the “veto” power from de- 
cisions relating to effective collective 
measures for the maintenance of in- 
ternational peace and security. 

This preliminary report by Sub- 
committee 2 deals only with the gen- 
eral question of the desirable changes 
in the present practice of the Security 
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Council. 


The question of imple- 
mentation (i.e. of the method best 
suited to bring about these changes) 
has been considered in a separate re- 
(A/AC. 18/66). The Subcom- 
mittee suggested that the General 
Assembly should recommend that the 


members of the Security Council con- 


port. 


sider the decisions enumerated above 
as procedural and act accordingly in 
each case in which a question is 
raised whether any of these decisions 
is procedural. The General Assembly 
should address a special recommen- 
dation to the permanent members of 
the Security Council requesting them 
to consult with one another before 
a vote is taken, if their unanimity is 
required to enable the Security 
Council to function effectively. They 
should further agree that “if there is 
not unanimity, the minority of the 
permanent members, mindful of the 
fact that they are acting on behalf of 
all the United Nations, would only 
exercise the ‘veto’ when they con- 
sider the question of vital importance 
to the United Nations as a whole, 
and that they would explain on what 
grounds they consider this condition 
to be present.” In no case should they 
exercise their “veto” against a pro- 
posal simply because it does not go 
far enough for them. 

Under Article 27, paragraph 3, of 
the Charter a party to a dispute shall 
abstain from voting in decisions con- 
cerning the pacific settlement of dis- 
putes. To make sure that this pro- 
vision is properly applied, the Sub- 
committee proposed the adoption of 
the following definition of a dispute: 

“(1) In deciding for the purposes 

of Article 27, paragraph 3, whether a 

matter brought before the Security 

Council by a State or States is a dis- 

pute or a situation, the Security Coun- 

cil shall hold that a dispute arises: 

(a) If the State or States bringing 
the matter before the Security Coun- 
cil, and the State or States whose 
conduct is impugned, agree that 
there is a dispute. 

(b) Whenever the State or States 
bringing the matter before the Se- 
curity Council allege that the actions 
or intentions of another State or 
States constitute a breach of an in- 
ternational obligation or are en- 
dangering the maintenance of inter- 
national peace and security, and the 


State or States which are the subject 

of these allegations contest, or do 

not admit, the facts alleged or the 
inferences to be drawn from such 
allegations. 

(2) Further, if a State bringing be- 
fore the Security Council a matter 
falling under (a) or (b) above, alleges 
that another State is violating the 
rights of a third State, and the latter 
supports the contention of the first 
State, then the third State shall be 
deemed to be a party to -the dispute. 

(3) Nothing in this definition shall 
prevent the Security Council from de- 
ciding that a dispute exists in circum- 
stances not covered by the above defi- 
nition.” 

The Subcommittee divided sharp- 
ly with respect to an Argentine pro- 
posal to convoke a General Confer- 
While 
several members were willing to sup- 


ence to revise the Charter. 


port this proposal regardless of con- 
sequences, others were afraid that 
such a would fail to 
achieve a compromise and that in 
consequence either the amendment 
will be vetoed by the Soviet Union or 
the Soviet Union will withdraw from 
the Organization. 


Conference 


Binding Effects of the 

Joint Declaration of the ‘Big Five” 

It is possible that the voting proce- 
dure will be modified without an 
the Charter. The 
Charter itself does not prescribe 
which questions should be con- 
sidered “procedural,” and the Soviet’s 
“double veto” has been based only 
on a joint declaration made by the 
“Big Five” at San Francisco. This 
statement has never been accepted by 
other states as a final or binding in- 
terpretation of the Charter. In ad- 
dition, the Soviet Union has on sev- 


amendment to 


eral occasions broken the «promise 
which it made in the statement that 
the “veto” will not be used wilfully 
to obstruct the operation of the 
Council. There is a general principle 
of international law that a state may 
cancel an international agreement if 
the other party to the agreement has 
violated it. Thus it may be argued 
that the other parties to the San Fran- 
cisco statement may declare that they 
do not consider themselves bound 
by it, in view of the Soviet viola- 
tions. 
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If that took place, the Security 
Council would regain the freedom 
to determine by a “procedural” vote 
the question as to whether or not a 
matter is “procedural.” 
such a determination the Council 
may be guided by a recommenda- 
tion adopted by the General As- 
sembly on the basis of the report of 
its Interim Committee. 


In making 


What Four Principle Powers 
Could Do for Majority Action 
If the other four powers with per- 
manent representation in the Secur- 
ity Council, refuse to take advan- 
tage of the Soviet Union’s violations 
of the San Francisco declaration, it 
will not be practicable to make 
changes in the voting practice of the 
Security Council. But the General 
Assembly may still declare that cer- 
tain types of decisions by the Secur- 
ity Council will be considered by it 
as valid “‘procedural” action if they 
have been made or accepted by any 
seven members of the Council. For 
instance, the General Assembly may 
announce that it will consider as a 
valid recommendation any recom- 
mendation to admit a state as a 
new Member of the United Nations, 
which has been endorsed by at least 
seven members of the Security Coun- 
cil, even if one permanent member 
has attempted to “veto” that recom- 
mendation by a negative vote. Simi- 
larly, the members of the United 
Nations could agree by means of a 
special protocol that they will con- 
sider certain categories of decisions 
by the Security Council to be bind- 
ing upon themselves even though 
they have been “vetoed” by one per- 
manent member of the Council. 

Even without prior agreement or 
protocol, states may accept a theo- 
retically-vetoed decision as neverthe- 
less binding upon themselves; and in 
the Syrian and Lebanese case, a deci- 
sion vetoed by the Soviet Union was 
accepted and executed by the states 
concerned, including two permanent 
members of the Council—France and 
Great Britain. 

Thus even if the suggested enum- 
eration of “procedural” questions is 
not agreed on and incorporated in 


the Charter through an amendment, 
and even if it is not accepted by the 
Security Council as a valid interpre- 
tation of the Charter, it may form 
a basis for future action by the Gen- 
eral Assembly and may serve as a 
justification for the acceptance of 
certain types of decisions by the 
states which are interested in the 
efhcacy of the United Nations and 
the preservation of peace. Only a 
strong United Nations could guar- 
antee freedom from fear of aggres- 
sion. If the recommendations of the 
sub-committee are approved and 
transmitted to the General Assem- 
bly, the proposals by the Little As- 
sembly may constitute important 
steps towards that still far distant 
goal. 


Improving Procedures for the 
Pacific Settlement of Disputes 


Another sub-committee of the ‘‘Lit- 
tle Assembly” has considered and 


Development of International Law 


dealt with a spate of proposals for 
the improvement of the procedures 
and machinery for the pacific settle- 
ment of disputes. A code of inter- 
national procedure, analogous to a 
code of civil procedure or a Civil 
Practice Act in American law, was 
recommended, and an outline of the 
topics to be covered has been pre- 
pared (A/AC. 18/SC. 2/2). In ad- 
dition, the sub-committee considered 
a Lebanese proposal for a Permanent 
Committee of Conciliation, to be 
composed of representatives of nine 
members of the United Nations. 

An American-Chinese _ proposal 
(A/AC. 18/60) for the creation of 
a panel for inquiry and conciliation 
is also before the sub-committee. It 
is designed to streamline the cum- 
bersome procedure, provided for in 
several hundreds of bi-partite trea- 
ties, for the appointment of commis- 
sions of inquiry and conciliation. 
Its text follows: 


Articles Relating to the Composition and Use of the 


Panel for Inquiry and Conciliation 


Article 1—The Panel for inquiry 
and Conciliation shall consist of per- 
sons designated by Member States 
who, by reason of their training, ex- 
perience, character and standing, are 
deemed to be well fitted to serve 4s 
members of commissions of inquiry 
or of conciliation and who would be 
disposed to serve in that capacity. 
Each Member State may designate 
from one to five persons, who may 
be private persons or government offi- 
cials. In designating any of its officials, 
a State shall agree to make every effort 
to make such person available if his 
services On a commission are re- 
quested. Two or more States may 
designate the same person. Members 
of the panel shall be designated for 
a term of five years and such designa- 
tions shall be renewable. Members of 
commissions appointed under these 
articles shall not, in the performance 
of their duties, seek or receive in- 
structions from any Government. 
Membership in the panel shall not, 
however, render a person ineligible 
to appointment, as representative of 
his Government or otherwise, on com- 
missions or other bodies not formed 
under these articles. 

Article 2.—The Secretary-General of 
the United Nations has general re- 
sponsibility for the administrative ar- 
rangements connected with the panel. 
Each Government shall notify him of 


each designation of a person for inclu- 
sion in the panel, including with each 
notification full pertinent biographical 
information. Each Government shall 
inform him when any member of the 
panel designated by it is no longer 
available due to death, incapacity or 
inability to serve. 

The Secretary-General shall commu- 
nicate the panel and any changes 
which may occur in it from time to 
time to the Member States, to the 
Security Council, the General Assem- 
bly and the Interim Committee. He 
shall, where necessary, invite Member 
States promptly to designate replace- 
ments to fill any vacancies on the 
panel which may occur. 

Article 3.—The panel shall be avail- 
able at all times to the organs of the 
United Nations in case they wish to 
select from it members of commissions 
to perform tasks of inquiry or concil- 
iation in connection with disputes or 
situations in respect of which the 
organs are exercising their functions. 

Article 4.—-The panel shall be avail- 
able at all times to all States, whether 
or not Members of the United Na- 
tions, which are parties to any contro- 
versy, for the purpose of selecting 
from the panel members of commis- 
sions to perform tasks of inquiry or 
conciliation with a view to settlement 
of the controversy. 

Article 5.—The method of selecting 
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members of a commission of inquiry 
or of conciliation from the panel shall 
be determined in each case by the 
organ appointing the commission or, 
in the case of commissions appointed 
by or at the request of States parties 
to a controversy, by agreement be 
tween the parties. 

Whenever the parties to a contro- 
versy jointly request the Secretary- 
General, the President of the General 
Assembly or the Chairman of the 
Interim Committee to appoint under 
these articles a member or members of 
a commission to perform tasks of in- 
quiry or conciliation in respect of the 
controversy, or whenever such request 
is otherwise made pursuant to the 
provisions of a treaty or agreement 
registered with the Secretary-General 
of the United Nations, the officer so 
requested shall appoint from the pan- 
el the number of commissioners re- 
quired. 

Article 6.—In connection with the 
constituting of any commission under 
these articles the Secretary-General 
shall give the United Nations organ 
concerned or the parties to the 
controversy every assistance, by the 
performance of such tasks as ascertain- 
ing the availability of individuals 
selected from the panel, and making 


U. S. C. Alumni 


(Continued from page 655) 

An enlightened Alumni Association 
of upwards of 50,000 members, work- 
ing together for these principles, will 
not only be a credit and aid to our 
own University but also a support to 
the thousands of other fine institu- 
tions, instructors and teachers, politi- 
cians and civic leaders who are striving 
to meet their responsibilities. 

The amendment of -the Alumni 
\ssociation’s by-laws to authorize 
this new activity, and the prepara- 
tion and issuance of the statement, 
took place under the presidency of 
Loyd Wright, of Los Angeles, mem- 
ber of our Association’s Board of 
Governors and of the 
Board of the JOURNAL. 


Advisory 


On the vital issue of “academic 
freedom”, necessarily involved in the 
Alumni Association’s program, the 
statement declared that 

We believe it essential that our 
foreign as well as our domestic policies 
must be based upon fundamental 
principles of justice, law and order; 
that our international influence will 
reflect our attitudes at home; that our 
attitudes at home need a rebirth of 
our national concept of a faith in 


Development of International Law 
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arrangements for the time and place 
of meeting of the persons so selected. 

Article 7.—-Members of commissions 
constituted pursuant to these articles 
by United Nations organs shall have 
the privileges and immunities specified 
in the General Convention on the 
Privileges and Immunities of the Unit- 
ed Nations. Members of commissions 
constituted by States under these ar- 
ticles should, so far as possible, receive 
the same privileges and immunities. 

Article 8.—-Members of commissions 
constituted under these articles shall 
receive appropriate compensation for 
the period of their service. In the case 
of commissions constituted under Ar- 
ticle 4, such compensation shall be 
provided by the parties to the contro- 
versy, each party providing an equal 
share. 

Article 9.—Subject to any determin- 
ations that may be made by the United 
Nations organ concerned or by the 
parties to a controversy in constituting 
commissions under Articles 3 and 4 
respectively, commissions constituted 
under these articles may meet at the 
seat of the United Nations or at such 
other places as they may determine to 
be necessary for the effective perform- 
ance of their functions. 





God and a government of the people, 
subservient to the will of the people 
at all levels of government; and that 
any influence, however asserted, that 
actually does or tends to destroy this 
- concept is destructive of our individ- 
ual and collective welfare and en- 
dangers the future peace and security 
of our country. In appraising our 
domestic situation and our foreign 
situation, we cannot escape the con- 
clusion that our public schools should 
place greater emphasis upon the teach- 
ing of the philosophies and structure 
of government as outlined in our 
Constitution, unadulterated by foreign 
ideologies and philosophies, and can 
render the best service to country 
and posterity by emphasizing this 
principle; that such instruction should 
not only be instituted in the primary 
grades but should be emphasized 
throughout the period of education 
of our youth, and should be taught 
by teachers and instructors who have 
pride in and loyalty to our form of 
government. . . 

We recognize that our universities 
and schools, to successfully perform 
their important tasks, must enjoy 
freedom—freedom from the harmful 
influence of pressure groups, whether 
they be radical or conservative; free- 
dom of intellectual liberty; freedom 
from domination or propaganda how- 
ever cloaked or conceived. Yet, while 


Article 10.—The Secretary-General 
shall assign to each commission con- 
stituted by a United Nations organ 
under these articles, staff adequate to 
enable it to perform its duties and 
shall, as necessary, seek expert assist 
ance from specialized agencies brought 
into relationship with the United 
Nations. He shall enter into suitable 
arrangements with the proper author- 
ities of States in order to assure the 
commission, so far as it may find it 
necessary to exercise its functions 
within their territories, full freedom of 
movement and all facilities necessary 
for the performance of its functions. 
The Secretary-General shall, at the 
request of any commission appointed 
by parties to a controversy pursuant 
to Article 4, render this assistance to 
the commission to the extent possible. 

Upon completion of its proceedings 
each commission appointed by a Unit- 
ed Nations organ shall render such 
reports as may be determined by the 
appointing organ. Each commission 
appointed by or at the request of 
parties to a controversy pursuant to 
Article 4, shall file a report with the 
Secretary-General. If a settlement of 
the controversy is reached, such report 
will normally merely state the terms 
of settlement. 
we insist upon the freedom of the 
university and the school, we hold the 
conviction that the greatest assurance 
of preserving this freedom is to make 
sure of the freedom of the individual 
in the nation; that to guarantee the 
freedom of the individual necessitates 
a realistic and practical approach to 
the problems of government as well 
as the problems involved in preserving 
academic freedom. We urge that this 
approach lies in an emphasis on the 
thorough grounding of our youth in 
a complete understanding of our 
constitutional form of government 
and the exclusion of all those who 
would seek to destroy it or impair it. 


The Alumni Association’s state- 
ment dealt with several other sub- 
jects, and in particular recommend- 
ed “to all school officials that there 
be instituted and maintained courses 
contemplated to teach the philoso- 
phy that to become a politician is 
an honor and a distinction. ... That 
such is not the case is not deplorable 
but, in our opinion, is due to a great 
extent to the fact that our schools 
are not, and have not been, sustain- 
ing the burden of public leadership, 
either at the top or at the bottom 
of the political ladder.” 
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® In these troublesome days, when 
there is so much of uncertainty in 
our domestic affairs, and when the 
gravity of international relations be- 
comes more somber from day to day, 
we are all naturally and_ rightly 
tremendously absorbed in the serious- 
ness of the problems with which we 
are faced. We cannot justify the 
claims of the Bar to leadership unless 
we recognize now, more than ever, 
our obligation to do all within our 
power to aid our country to arrive 
at a solution of these problems, at 
home and abroad, that will lead us 
all into the ways of peace and 
patient fair dealing. Nothing is more 
important to this end than a decent 
understanding of the character of 
the critical pending questions to 
which a rational answer must be 
found. In this we should be able to 
render signal service. 

In the absorbing concentration 
attendant: upon organized effort, we 
sometimes lose sight of the impor- 
tance of a word of kindness or a 
thoughtful gesture in their effect 
upon the affairs of individuals of 
whom there are so many in the 
world today sorely in need of a help- 
ing hand. 


“The Right To Laugh” 
(Continued from page 651) 


the Law,” describes the Nazis’ Joke 
Courts: “A vain man, a frightened 
man, a bigoted man, cannot laugh 
at himself or be laughed at. The man 
who can laugh at himself has taken 
another step towards the more per- 


I recur again to the effectiveness of 
the work being carried on, largely 
single-handed, by Mr. Lashly, look- 
ing to the relief of lawyers in the 
devastated countries and to the 
building up of appreciation by the 
members of the Bar of the value of 
what is being done in the re-establish- 
ment of morale and friendly under- 
standing. 

Let me illustrate by quoting here 
one letter recently received by an 
American lawyer: 

“For my greatest surprise I re- 
ceived on April 30th, 1948 a 
wonderful care-parcel from an un- 
known sender. It just arrived us at 
the right time, for our state of 
nourishment was at that date a 
special bad one and my family 
suffered from great want. By the 
receipt of the parcel immediately 
uneasiness and affliction were van- 
ished and joy and laughter were 
ruling in our house. Some weeks later 
the secret about the kind sender was 
lifted. Some days ago I received then 
by the post a letter of the chairman 
of the American Bar Association, 
Mr. Lashly, by which I was informed 
of the person of the good philanthro- 
pist through friendly words. 


fect sanity, which brings peace on 
earth and good will toward men.” 
The Nazis could not take the jests 
of the German people. It became a 
serious crime under their regime to 
make fun of the state’s leaders. ““To 
satisfy this philosophy, the Nazis cre- 
ated what were popularly called the 
Joke Courts. What they were called 





“Dear Mr. Blank, | am profoundly 
impressed by your energetic assist- 
ance and great willingness for sacri- 
ficing you have proved to me, as a 
person strange in itself. The estab- 
lishment that jurists in the United 
States are meeting their professional 
brethren, living in the European 
black areas, with such a great inter- 
est, has given me a great satisfaction. 
[ really cannot express in words right 
the gratitude which my wife, my 
little son and I are feeling for you, 
for I hardly believe that a man living 
in normal conditions can judge that 
meaning and value of such a food- 
parcel, it has for us. 

“Therefore, dear Mr. Blank, I ask 
you to accept my sincere thanks for 
your efficient relief, by which my 
family was made happy in an endless 
way. But except the material value 
of this contribution there is not to 
forget the ideal value of course. | 
consider the relief, expressed by this 
present and spent without regard to 
the fault and expiation problem of 
our nation, as an example for a 
better understanding between the 
nations of the world and for the 
approach of one man to the other. 
We Europeans—and not at least the 
inhabitants of our city Berlin—are 
in great hopes on the Marshall-plan 
and expect hereby that the black 
areas in Europa and especially that 
in Germany will be renowned in 
some years for the prosperity of the 
whole world and that we also will 
get rid of the fear of personal in- 
security which is oppressing us like 
a nightmare. Let us approach a new 
world with better conditions for life 
with this confidence in our hearts.” 


in Italy or are called in Russia, we 
don’t know.” 

Mr. Schmulowitz’s article gives us 
an insight into the totalitarian view- 
point that there is such a thing as 
legal and illegal laughter. We know 
statesmen who look as if they wished 
we had something of the sort ove 
here. 
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= The Point Where Toleration Ends 


No upsurge of dissatisfaction was heard when the 80th 
Congress adjourned in June without passing the Mundt- 
Nixon bill as to Communists and Communism in. the 
United States. Progress in the American way had been 
reflected in what had taken place, but the legislation 
and the rising tide of opinion of the profession and the 
public in support of legislation were hardly ready for 
its enactment. Perhaps surprising in view of the great 
importance of the subject was its omission from the list 
olf uncompleted tasks for which the 80th Congress was 
called back in extraordinary session. 

Whether active consideration of the bill will be re- 
sumed by the Congress in mid-summer has not been 
announced at this writing. Beyond doubt it is oppor- 
tune to point out the significance of what has taken 
place and the momentous nature of the issues involved 
in such legislation. 

It should first be said here that Representatives Mundt 
and Nixon and their associates in the House did con- 
scientious and competent work against time, in drafting 
a bill for consideration before the June adjournment. 
I'he House approved the bill by an emphatic vote that 
showed the members of both political parties in support 
of such legislation. This was salutary. In the Senate, 
Chairman Wiley and the capable lawyers who are his 
colleagues in the Committee on the Judiciary showed 
wisdom, we think, in deciding that the scant time re- 
maining in June did not permit the study and further 


696 American Bar Association Journal 


improvement which the bill should have before it was 
pressed for enactment. The bill is now in the hands of 
the Senate as one that has passed the House. 

It had been anticipated that before the 81st Congress 
convened in January, the bill and the whole question of 
the desirable contents and form of such legislation would 
receive intensive and more leisurely examination by 
both committees, by other members of the Congress, 
and, we hope, by our Association, by State and local 
Bar Associations, and by individual lawyers who have 
special competence to advise as to the drafting of such 
a measure. A notable debate is under way in the Bar 
Associations, as the contents of every issue of the Jour- 
NAL attest. Granted that early legislation on the subject 
is needed, as the House of Delegates strongly voted on 
the basis of very specific findings (34 A.B.A.]. 263; 281; 
April, 1948), there are indubitably provisions in the 
Mundt-Nixon bill which give rise to serious questions 
and can be improved by further study. Other and more 
urgent aspects of preparing to defend free governments 
and preserve the institutions of freedom have first place 
in public opinion today; the enforcement of existing 
laws against subversive activities may avail much; al- 
though it seems strange to some that after all that has 
notoriously taken place for years, “top” Communists 
are now indicted under a statute which has been on 
the books since 1940—this on the eve of an earnest 
bi-partisan effort to perfect new legislation. In any event, 
the formulation of a sound and effective statute to curb 
and cope with the revealed tactics and methods of those 
whose first allegiance is to Moscow is an urgent task 
which needs and should have the thought and skill of 
the best legal minds in America. 

We are faced with an inescapable challenge to our 
concept of political toleration, and we are searching 
for the point beyond which our customary toleration 
cannot longer be permitted, as against the Marxist 
philosophy which denies and would destroy the basis 
for that tolerance. No one has stated better the meaning 
of what is at stake in the Mundt-Nixon bill than did 
Provost Cornelis W. de Kiewet, of Cornell University, 
in his commencement address on June 14. Recognizing 
that “We are compelled to adopt an uncompromising 
attitude toward the Marxist faith” and that whatever 
bill is enacted to denote “the fixed point” between what 
we tolerate and what we proscribe and outlaw “may 
mark the end of an era’, Dr. de Kiewet said: 

In our society, that fixed point is the acceptance by all 
its members of certain basic assumptions. Some people 
would say that this fixed point should be allegiance to the 
flag, or the oath to the Constitution, or the willingness to 
defend one’s country. To these I would now add another 
fundamental understanding in democratic political life. 
This is the understanding that no political group shall use 
its momentary success to perpetuate its own rule by abrogat- 


ing the procedures of a free discussion, an uncontrolled 
vote, and a readiness to yield political power to a clear ex- 
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pression of public opinion. The principle of political tol- 
erance can have meaning only in this context. Since the 
origins of American society, the advocacy of different pro- 
grams of political action has been tolerated because no 
party or group ever planned to abandon the rules of demo- 
cratic procedure as soon as it had exploited them in order 
to achieve success. Thus far, liberal men have been able to 
insist, as a matter of democratic principle, that all opposi- 
tion should be tolerated because it has always been possible 
to think of such opposition as a reasonable alternative. But 
if ever there does appear a party in our national life which 
does not, explicitly or implicitly, subscribe to the vital con- 
tract, then the problem of tolerance must necessarily be 
opened up again. 


The committee which drafted the Mundt-Nixon bill 
and the House of Representatives which emphatically 
voted it have found that such an alien conspiracy in the 
guise of a political party has arisen in our midst. The 
House of Delegates placed our Association’s approval on 
specific findings to the same effect (34 A.B.A.J. 281; 
April, 1948). Prudence would not permit legislative 
action to be long withheld, but it should be taken 
wisely. Again to quote the clear-sighted Provost: 

Our deep distrust of totalitarianism is predicated upon 
faith in the right of each man to bring out the best in him- 
self and to test it out in freedom against the similar offer- 
ings of his fellow men. This is our surest moral defense 
against totalitarianism. The hatred and the fear of totali- 
tarianism for us are a hatred and a fear of the blasting 
effect of our free critical spirit upon its prescriptions, its 
regulations, its myths, its false prophesies. . By means 
of an act of coarse economic prophesy, Marxism seeks to 
confine human activity within a strangling discipline of 
the spirit, which it falsely identifies as an historically in- 
evitable millennium. . . . These concepts of Communism 
we must challenge and resist, not merely for the sake of 
our physical security. We must challenge and resist them 
because they wish to take from us the magnificent ideal 
of an untiring humanity always on the march to new fron- 
tiers, always creating new futures, receiving the challenge 
of each fresh problem with the vigor that comes from the 
ability to generate new ideas and new ways of action... . 
There is a great danger in our midst. It is that we may 
turn the possibly necessary restraint upon one group into a 
roarse weapon against many groups. 

Present-day uses of historic avowals of Milton’s “good 
old cause” are often unapt because removed from 
context and related to disparate circumstances. When 
Thomas Jefferson referred in his First Inaugural to 
“the safety with which error of opinion may be tolerated 
where reason is left free to combat it’, he was not 
speaking to or of the Kremlin or the Politburo, but 
to Americans accustomed to the winnowing processes 
of uncoerced debate in institutions such as Virginia’s 
House of Delegates and New England’s town meetings. 
Nor did he end his declaration with the word “tol- 
erated”, as many self-appointed champions of “free 
speech” now do; on the contrary, he was careful to 
qualify his tolerance of “error of opinion” on public 
affairs by limiting it to conditions “where reason is left 


free to combat it”. Would that apply to any Com- 
munist-dominated country? 
When Voltaire declared that “I disapprove of what 
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you say, but I will defend to the death your right to 
say it’, would he have given the same assurance to the 
men who sent Jan Masyrk to death, doomed Benes to 
worse than death, and seized by subterfuge and force 
the free governments of the Baltic states and Czecho- 
slovakia, and reduced to shambles the capital of Colom- 





ADVISORY BOARD of the Journal 


Clarence M. Botts 
Charles H. Burton 
Frederic R. Coudert 
Charles P. Curtis, Jr. 
Joseph J. Daniels 
Deane C. Davis 

Wm. Tucker Dean, Jr. 
Sam T. Dell, Jr. 

A. W. Dobyns 
Forrest C. Donnell 


Charles E. Dunbar, Jr. 


Charles R. Fellows 
Henry S. Fraser 
Harold J. Gallagher 
Thomas B. Gay 
Farnham P. Griffiths 
Erwin N. Griswold 
Albert J. Harno 
Joseph W. Henderson 
Frank E. Holman 
Francis H. Inge 
William J. Jameson 
William T. Joyner 
Bolitha J. Laws 
Lanneau D. Lide 
Edwin Luecke 
Harold R. McKinnon 
George M. Morris 
Ben W. Palmer 

Orie L. Phillips 
Arthur G. Powell 
Carl B. Rix 

Clement F. Robinson 
Pearce C. Rodey 
George Rossman 
Paul Sayre 

Nat. Schmulowitz 
James C. Sheppard 
Sylvester C. Smith, Jr. 
W. Eugene Stanley 
Robert S. Stevens 
William E. Stevenson 
Phil Stone 

Wesley A. Sturges 
Lane Summers 

John E. Tarrant 
Robert B. Tunstall 


Waldemar Q. Van Cott 


Earl Warren 

Roy E. Willy 
Charles H. Woods 
Loyd Wright 
Louis E. Wyman 


Albuquerque, New Mexico 
Washington, D. C. 

New York, New York 
Boston, Massachusetts 
Indianapolis, Indiana 
Montpelier, Vermont 
New York, New York 
Gainesville, Florida 
Little Rock, Arkansas 

St. Louis, Missouri 

New Orleans, Louisiana 
Tulsa, Okiahoma 
Syracuse, New York 
New York, New York 
Richmond, Virginia 

San Francisco, California 
Cambridge, Massachusetts 
Urbana, Illinois 
Philadelphia, Pennsylvania 
Seattle, Washington 
Mobile, Alabama 
Billings, Montana 
Raleigh, North Carolina 
Washington, D. C. 
Marion, South Carolina 
Wichita Falls, Texas 

San Francisco, California 
Washington, D. C. 
Minneapolis, Minnesota 
Denver, Colorado 
Atlanta, Georgia 
Milwaukee, Wisconsin 
Portland, Maine 
Albuquerque, New Mexico 
Salem, Oregon 

lowa City, lowa 

San Francisco, California 
Los Angeles, California 
Newark, New Jersey 
Wichita, Kansas 

Ithaca, New York 
Oberlin, Ohio 

Oxford, Mississippi 

New Haven, Connecticut 
Seattle, Washington 
Louisville, Kentucky 
Norfolk, Virginia 

Salt Lake City, Utah 
Sacramento, California 
Sioux Falls, South Dakota 
Tucson, Arizona 

Los Angeles, California 
Manchester, N. H. 


Members of the Advisory Board are consulted from time to time by 
the Board of Editors as to policies and problems of the Journal. 
They obtain, or suggest, and will at times prepare, desirable material 
for publication, particularly from their respective regions. Except for 
the monthly editorial contributed and signed by a member of the 
Advisory Board, none of its members is responsible, individually or 
collectively, for the contents of the Journal. 











August. 1948 + Vol. 34 697 





Editorials 


bia and the meeting-places of the Inter-American 
Conference of republics? 

Jefferson uttered the eternal oath by which free men 
everywhere condemn the ideology and the tactics of 
Communists when he said: “I have sworn upon the 
altar of God eternal hostility against every form of 
tyranny over the mind of man”. With the mounting 
evidence from many lands before us, can it be said that 
the world has ever seen worse and more debasing 
tyranny over the minds and souls of men than Soviet- 
Communism inflicts wherever it holds sway? We are not 
dealing, in America or anywhere else, with the advocacy 
of Communism as an academic philosophy or a theory 
for further improving free goverment and freedom of 
opinion. 

The most earnest and erudite of current cautionary 
pleas against legislation too hasty and drastic is “Sub- 
versive of What?”, in the August Atlantic, by the schol- 
arly Julian P. Boyd, head of the Princeton University 
Library since 1940, now engaged in editing in some 
fifty volumes the definitive edition of Thomas Jefferson's 
papers. Dr. Boyd builds his plea around Jefferson's 
protests concerning what was done in the case of 
Nicholas Dufief, a Philadelphia bookseller. Jefferson 
had been buying books from Dufief for a decade. In 
1813 he subscribed through Dufief for a book by 
Becourt, a Frenchman. The Philadelphian paid the 
author the two dollars, for Jefferson’s account. The 
book proved to be “an infantile attack” on Sir Isaac 
Newton’s philosophy. The Philadelphia constabulary 
hailed Dufief into Court on a charge of vending a 
subversive if not blasphemous book. Jefferson rallied 
to the defense of his agent, and wrote strong and 
quotable language; Dufief was not condemned. 

Can anyone seriously draw an analogy between the 
Dufief incident and what Communists have done in 
Europe, in North America and in South American 
countries? Was this individual bookseller’s offense like 
those revealed in the findings of Canada’s Royal Com. 
mission, made up of justices of the Dominion Supreme 
Court, from evidence adduced by distinguished lawyers 
such as F. Philippe Brais and E. K. Williams (now 
Chief Justice of Manitoba), well-known to members 
of our Association? What do Communists do with 
non-Communist books and those who sell or own them? 
And is the importation of a single copy of a French- 
man’s book at all analogous to what has taken place 
through violent and conspiratorial action, in Bogota, 
in Brazil, and in our own country, and to the insidious 
invasion and undermining of our own national govern- 
ment? Who else but the Communists support noisily the 
foreign policy of a foreign government, the Soviet 
Union, and say no good word for the policy of their own 
country? 

No; the sought-for point where toleration shall be 
ended under the plenary powers of government to de- 
fend and preserve itself in peace no less than in war will 
be found at the point where organized Communists and 


698 American Bar Association Journal 


their sympathizers, acting under common orders and in 


furtherance of interests of the Soviet Union and world 
Communism, are shown by persuasive evidence in a 
law-governed Court to be engaged in the infiltration 
and control of American labor organizations, in the 
capture of key posts in government and communications 
industries, in the stirring of class and racial hatreds, in 
the perversion of teaching in our colleges and schools, 
in the invasion of our political and electoral processes, 
in the sabotage of our plans for defending ourselves 
and helping to defend this hemisphere, and in the in- 
sidious and incessant preaching of doctrines tantamount 
to the overthrow, by force if need be, of our form of 
government and our freedom to debate and combat 
errors of opinion and action. 


a International Legislation Without the 

Consent of Congress? 

We of the JourNaL have felt that a function which it 
can perform most usefully is to give to the profession 
and the public from time to time the details of what 
is taking place at rapid pace in the field of international 
legislation to be binding upon the United States, with- 
out or with the approval of the Congress or the consent 
of the Senate to a ratification. Information as to these 
matters is not often given in the daily newspapers or 
the news-magazines—in most instances not at all. We 
have repeatedly urged that American lawyers owe a 
duty to the people to study these matters, form their 
own views as to the desirability of what is being done, 
and help arouse an informed public opinion if dangers 
to the American system appear to lurk in these develop- 
ments. Without at present arguing for or against them, 
we report here for information several of the most 
recent and significant: 

1. The United Nations Commission on Human 
Rights has completed and transmitted to the Economic 
and Social Council a revised (and undoubtedly im- 
proved) Draft Declaration on Human Rights, from 
that of which the text was given and discussed in our 
March and April issues (pages 200, 214, 277 and 301). 
The proposed Draft Covenant has been put aside until 
autumn. The Draft Declaration is being considered by 
the Economic and Social Council, now in session in 
Geneva, Switzerland. Its approval and transmission to 
the General Assembly in Paris in September is expected, 
under the severe political pressures now operative in 
several nations, including our own. The Draft Declara- 
tion is so drawn that it can be promulgated and put 
into effect without its being ratified according to the 
respective constitutional processes of the Members. It 
could thus be accepted and become binding on the 
United States for uncharted and still undefinable pur- 
poses (although not a part of “the supreme law of the 
land”) by the authority of the President and the action 
of the American delegates, without the approval of the 
Congress or the consent of the Senate. 

2. The overweening objective of the adroit drafts- 
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men and proponents of world legislation (although in 
the United States they have never been elected by the 
people to legislate and usually have not even been 
confirmed by the Senate for the purpose) is to avoid the 
necessity of ratification of their “laws” before they can 
be put into effect. Nimble expedients are devised to 
that end. To illustrate: As we reported in the JOURNAL 
at the time (“The First Year of United Nations Legis- 
lation”, 33 A.B.A.J. 381; April, 1947), the “Constitu- 
tion” approved by the United Nations for the World 
Health Organization empowered the Health Assembly 
of the latter to enact legislation and regulations on a 
variety of subjects which (Articles 21 and 22) 

shall come into force for all members after due notice has 

been given of their adoption by the Health Assembly 

except for such Members as may notify the Director Gen- 
eral of rejection or reservations within the period stated 
in the notice. 

World health is of course a very humane and non- 
controversial subject. Ratification of the “Constitution” 
of the WHO would bind the United States in advance 
to the world health laws unless this country affirma- 
tively rejected them within a limited time. The WHO 
and its Health Assembly was to convene in Paris on 
June 24; the United States sent ‘‘observers”, but could 
not send delegates. Responsive to great pressure, the 
80th Congress in its closing hours authorized American 
membership and acceptance of the WHO “Constitu- 
tion” with reservations (Public Law 643), and the 
document of acceptance by the 42nd nation was 
deposited at Lake Success on June 14. 

Besides placing restrictions on the qualifications of a 
United States representative on the executive board 
of the WHO and limiting annual appropriations by 
this country to $1,920,000 for the WHO, the Joint 
Resolution of the Congress stipulates that the United 
States “reserves the right to withdraw from the Organi- 
zation on a one-year notice’; also, that 

in adopting this Resolution, the Congress does so with the 

understanding that nothing in the Constitution of the 

World Health Organization in any manner commits the 

United States to enact any specific legislative program 

regarding any matters referred to in said Constitution. 

The meaning and effect of these reservations may be 
none too clear. The latter one is obviously meant to be 
protective as to the exercise of direct legislative powers 
by the Health Assembly of the WHO. The right of 
the United States to take affirmative action to notify 
of its rejection of any such legislation is preserved; also, 
the right to withdraw from the WHO if its Constitution 
were amended in respects objectionable to the United 
States. 


This escape from advance commitment was of course 
distasteful and disconcerting to the eager planners who 
sought a precedent for the acceptance and use of their 
device in more controversial fields. The WHO at first 
thought that the United States had not joined as a 
Member, in view of the reservations. The American 
delegates were seated only provisionally. When they 
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gave assurances that their country intended to cooper- 
ate fully with the WHO and that the reservations were 
only in deference to the American constitutional sys 
tem, the United States delegates were seated. Subject 
to the reservations, the Constitution of the WHO 1s, as 
a multipartite treaty or convention, binding on the 
United States—a part of ‘the supreme law of the land”. 
On July 10 the WHO in Geneva selected the eighteen 
countries to be represented in its governing or execu- 
tive committee. Over the voiced protest of Dr. Thomas 
Parrow, chief of the United States delegation, the 
method adopted gave nine of the eighteen places to 
Communist-dominated countries. 

3. In our department devoted to international law, 
Louis B. Sohn interestingly discusses what has been 
taking place in the Interim Committee (‘Little 
Assembly”) as to the “veto” power. It seems clear that 
the United States is not seeking an amendment of the 
Charter in this respect and is adhering to its position 
that neither the Charter nor any collateral agreement 
of the nations having permanent representation in the 


‘Security Council should abolish or limit their “veto” 


power over collective measures to enforce security— 
those which would or might involve the use of the armed 
forces of the United States against an aggressor. Espe- 
cially significant may be the discussions at Lake Success, 
reported in our department, as to possible agreement 
among the nations that majority decisions in the 
Security Council will be accepted as binding on the 
majority who support them, notwithstanding a “veto” 
by a single nation. Thus we come back to the chal- 
lenging questions published first, we believe, in these 
columns (“If ‘Two Worlds’: What Can United Nations 
Do for Majority Action?”, 33 A.B.A.J. 756; August, 
1947), and their further exposition in our May issue 
(“A Covenant of Free Nations: Should They Agree on 
Basic Human Rights and Freedoms?”, 34 A.B.A.]J. 349) . 
4. Space will permit the statement here of only one 
further instance, of many which might be cited. The 
International Labor Office, which the United Nations 
took over from the League of Nations, held in San 
Fransisco in June and July a conference to draft, 
among other things, an international convention on 
“freedom of association and protection of the right to 
organize”, etc. The draft as promulgated on July | 
contains a number of provisions—in fact, its whole 
contents—which Americans have believed to be difficult 
problems for their own domestic legislation but in any 
event within their “domestic jurisdiction”. By this 
convention, each member of the ILO (the United 
States has long been a member) “undertakes to give 
effect to” numerous provisions as to the organizations 
of workers (and employers). The rights of self-organ- 
ization stated correspond generally to those now em- 
bodied in American laws, but the “protections” with 
which the convention would surround their transfer- 
ence to the field of international legislation and 
enforcement should be noted. To illustrate: 
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The public authorities shall refrain from any interference 
which would restrict this right or impede the lawful exercise 
thereof. (Article 3) Workers’ and employers’ organizations 
shall not be liable to be dissolved or suspended by admin- 
istrative authority. (Article 4) 

The law of the land shall not be such as to impair nor 
shall it be so applied as to impair the guarantees provided 
for in this convention. (Article 8) 

Potential effects of such provisions in a convention 
(treaty) upon the validity of American legislation and 
upon judicial decisions, as to Communist-controlled 
labor unions for example, can hardly be measured in 
advance. Let no one think such implications are conjec- 
tural. On June 14 the Communist-dominated World 
Federation of Trades-Unions, which is said to represent 
65,000,000 workers in Communist countries, and in- 
cludes our own CIO but not the AFL, and has been 
given special consultative rights and the right to speak 
and take part in meetings of the Economic and Social 
Council, complained formally to the United Nations 
that nine member nations (Argentina, Burma, Brazil, 
Chile, Egypt, India, Iran, Greece, and the Union of 
South Africa) are “violating labor’s rights” to the 
extent of interfering with the activities of the Com- 
munist unions in the WITFU but in other instances to 
a broader extent. The WFTU charged that these acts 
violate the Charter and demanded that the United 
Nations take preventive action. The proposed conven- 
tion emanating from the ILO would probably leave 
no doubt as to jurisdiction and duty to act as to the 
internal affairs of the named countries. Before adjourn- 
ment the ILO took steps for a convention looking to 
the establishment of a “guaranteed wage” (annual) — 
a concept that has been discussed, but adopted nowhere 
that we know of, certainly not by any nation with a 
free economy or a high standard of living. 

The four matters referred to above may be “straws 
that show which way the wind is”. Whether we like it 
or not, the structures and the patterns of law and 
public controls are being changed, in the world and 
our own country, with no awareness of it or the con- 
sequence on the part of the general public and little 
realization on the part of even the lawyers, whose 
plain duty it is to study such matters, tell the people 
about them, and lead and guide an informed public 
opinion. 


= Further as to Discussion of Decisions 
of the Supreme Court 

What are the premises of constitutional decision which 
will keep our country faithful to law and liberty, firmly 
grounded in its devotion to our Constitution, a world 
exemplar of free government under law? Is there a 
place for decisions made without reference to stare 
decisis? What is Natural Law? What are its limits? 
What is its proper function? Should Courts conform, 
on occasions, to what may appear at the time to be the 
prevailing popular will? What is the place of logic, 
pragmatism, rationalism, in the process of determin- 
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ing standards and values for judicial decisions? 

These problems are not new in our constitutional 
republic. Much has been said about them in other 
years. Little has yet been said about them in terms of 
current and recent decisions of the Supreme Court as 
constituted today. 

Our distinguished contributor, Ben W. Palmer of 
Minnesota, has initiated what seems to us to be an 
important undertaking in the study of current prin- 
ciples of the law of our Constitution. His articles are 
neither dogmatic nor definitive. They point out the 
problems and offer constructive suggestions, in a field 
in which there is a confusion of terms. In his opening 
article (July issue), he brought together the record of 
the increase of dissents and reversals of precedents in 
the Supreme Court. Contemplating this evidence of 
uncertainty and change, he submits in this issue his 
comments on alleged causes, some of them being re- 
garded by him as in no way explanatory. Others of 
them are looked on by him as actually contributory. 

The purpose of Mr. Palmer’s articles and our publi- 
cation of them has been to evoke an enlightening 
discussion that will fulfill the high responsibility of a 
profession that owes public duties which transcend 
work for clients. In our July editorial, “Discussing 
Decisions of the Supreme Court”, we urged adherence 
to due respect for the great Court and its members and 
a fair approach to the problems which Mr. Palmer 
presents in a spirit of professional and public duty. 
The discussion which we seek to promote should hold 
practicing lawyers back from complacency or indif- 
ference on one hand and from uncomprehending 
resentment of unreconciled opinions and frequent 
overturnings of settled law on the other. There is need 
for a comprehension of the difficulties which surround 
decisions involving constitutional principles today. 

Mr. Palmer discusses his subject, not so much as a 
scientist or a philosopher, as in the spirit and method 
of a historian who knows a crucial philosophic or 
scientific problem in the legal process when he sees it. 
He describes some of these in terms which any member 
of our profession or any informed layman can under- 
stand. Owing to limitations of space, he cannot be as 
explicit as, might be in definitions. Like a legal his- 
torian, he conscientiously describes what has taken 
place and leaves to others what ought to be and can 
be done. 

It cannot be regarded as surprising if members of 
the great Court, like all or most of the public, is today 
groping for a philosophy of government under our 
Constitution and of justice under law in this transition 
period of internal and international change. The tem- 
per and the destructive facilities of the present-day 
world would forbid “muddling through”, as men of 
English-speaking heritage are sometimes charged with 
doing. The creation or adaptation of a philosophy of 
law for these times could not be left to judges alone or 
to academic cloisters only. Nor is it likely to be shaped 
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by the powerful mind and personality of a single great 
Justice, as in Marshall’s day. It must come in large part 
from the hard core of the judgment and experience of 
practicing lawyers, and from the collective talents of an 
aroused and interested profession, through a high con- 
cept of the duty of lawyers with full realization of both 
the difficulty and importance of the task. We hope to 
encourage this interest and facilitate the exercise of 
such talents, through the columns of the JOURNAL. 


a A Test of Bi-Partisan Foreign Policy 


With the platforms of both political parties agreed on 
staunch support for the United Nations and the nomi- 
nees outspoken for the passage of the particular meas- 
ure, the re-convened 80th Congress should be in a 
position to authorize without delay the loan of $65,000,- 
000 to the United Nations to build in New York City a 
permanent home for the international organization 
which remains the world’s best hope for peace and law. 
The appropriation failed in the calendar congestion of 
the session which adjourned in June; it needs to be 
assured before the General Assembly meets in Paris in 
mid-September. 

If this action is not taken in time, some European 
nations may resume their efforts to remove the capital 
of the United Nations in a receptive city of old-world 
atmosphere. Dependent on the amounts paid in by 
Members, the United Nations has not the $65,000,000 
with which to erect the buildings it requires on the site 
which has been made available to it on the East River 
in New York City. It will bind itself to repay the 
money within thirty-two years. The City of New York 
is proceeding with the plans for the approaches to the 
site, at a cost of $20,000,000 to the city. For a commer- 
cial purpose, the assembled land would be salable 
for substantially more than has been invested in it. 

We do not think it would be a good thing for the 
United Nations to move to Europe, where its surround- 
ings would be one of continual conflict between Com- 
munism and the West, and where its site would be 
within easy distance of destroying bombs, tanks, and 
troops. We do not believe that such a removal would 
be good for the United States or for the United Nations 
in view of the enlightened public opinion which has 
rallied here for united support of the United Nations, 
to an extent manifested in no European country. The 
presence of the world organization here has had large 
effects on that public opinion through arousing our 
people to an awareness that many nations, races, 
religions, legal systems, must trust each other and work 
together with a will for peace. With the billions which 
the United States is spending for military and naval 
preparedness to defend the right of nations to be free 
from totalitarian aggression, even an outright appro- 
priation of $65,000,000 could not in any other way 
purchase as much of reasonable assurance for peace 
and security. There should be no delay on the loan. 
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a San Diego County Will Vote on 
“California Plan” 


In our May issue (page 372) we referred favorably to 
the fact that under the California Constitution and 
statute, the voters of any county in that commonwealth 
may adopt on a referendum and put into effect, for the 
choosing of the judges of the Superior Court in that 
county, the “California Plan” for improving judicial 
selection and tenure, which has been in effect for about 
ten years, with favorable results, in the choice of State- 
wide judges. The “California Plan” is essentially that 
formulated and approved by the House of Delegates of 
the American Bar Association in 1937; the recognition 
of the right of “local option” or determination, by the 
voters in a county, as to the extension of the plan to 
their local judges, is a sound and salutary feature. 

Such a referendum to the people is about to be tried 
in San Diego County, to give an opportunity “to take 
the matter of electing Superior Court judges out of 
politics”. The Grand Jury asked the County Board 
of Supervisors to submit to the voters at the November 
election the question whether the State’s plan for im- 
proved and non-political selection shall apply to the 
Superior Court judges in the county; and the Board on 
July 12 unanimously granted the request. Such a referen- 
dum is authorized by California’s Elections Code (Divi- 
sion 2, Chapter 3, Section 2). Such a vote may be ini- 
tiated by the action of the Board of Supervisors or “in 
pursuance of a petition of the voters of the county”. 
The initiative of the county board is of course the less 
cumbersome procedure. The election has been set for 
November 2. 

If the voters adopt the extension of the plan, an in- 
cumbent Superior Court judge, at the end of his six- 
year term, would go automatically on the ballot with- 
out a nomination in opposition to him. The voters 
would decide whether he should be retained in office. 
If the majority oppose his continuance, ther: the Gever- 
nor appoints a successor, who has first to be confirmed 
by a majority of the three elective officials constituting 
the Commission on Qualifications; viz., the Chief Jus- 
tice of the Supreme Court, the Presiding Justice of the 
District Court of Appeal in the particular district, and 
the Attorney General. 

This “California Plan’”’ commended by our Associa- 
tion, with the “local option” given to the people of a 
county to decide whether they wish to extend the plan 
to their Superior Court judges, seems to us to be of the 
essence of obtaining and retaining experienced judges 
and freeing them from the necessity of maintaining 
their standing and contacts in party politics as the 
price of continuance in what should be a wholly non- 
political office. Many men who would be highly de- 
sirable judges are deterred from candidacy by the kind 
of things they would have to do to obtain partisan 
political support. 

We congratulate the voters and people of San Diego 
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County upon the opportunity which is theirs to take a 
precedent-making step for improving the caliber, inde- 
pendence and impartiality of their judges. 


i 


= The Military Obligation of 

Our Citizenship 
For the third time within the lives of many of us, there 
will take place the registration of millions of young men 
of America, preparatory to their fulfillment, if need be, 
of the military obligation of their citizenship. By the 
action of the Congress and the President, the elaborate 
machinery of selective service has again been set up. 
Some 9,500,000 youths between 18 and 26 will be regis- 
tered, starting on August 16; and about 1,200,000 more 
cach year, as they become eighteen, during the initial 
two-year period of the new Act. 

Of those who register this month, some 8,371,000— 
only those already 19—will be subject to present induc- 
tion—and many of these will be exempt, for one reason 
or another. Some 5,140,000 are honorably discharged 
veterans of World War II, at present exempt; elimina- 
tions for physical and other reasons will take place; men 
between 22 and 26 are not likely to be taken at any 
time that can now be foreseen. The residual of man- 
power for early duty if needed will not be large. 

For potential emergency, the first peacetime Act for 
compulsory military service in all our history thus goes 
into full swing this month, with all of its necessarily 
elaborate machinery. Again there will be about 4,000 
local boards, with fifty-four State organizations. Some 
58,000 employees, paid and uncompensated, will be re- 
quired at an early stage, as the induction of voluntary 
enrollees will start September 22. The extent to which 
the Army, the Navy, and the Air Force, will draft and 
induct eligible registrants has not been determined; 
their availability to defend their country and the insti- 
tutions of freedom if need arises, and the readiness of 
the vast mechanism of selective service, are the manifes- 
tations most significant at this stage. 

\s in the two previous instances, many thousands of 
\merican lawyers above draft age will be in the fore- 
front of those who perform without pay, conscientiously 
and at utter sacrifice of leisure and convenience, the 
innumerable tasks of local draft boards and State ad 
ministration and appeals. Many of our profession in 
iniddle age will also be called on to work full-time in 
the salaried staffs. Historically, the administration of 
selective service has devolved considerably upon law- 
vers as a patriotic duty for which they have special ap- 
titudes. Induction under the new statute will take a few 
students from law schools—few, if any, from the ranks of 
those admitted to the Bar. 

This comment should not close without an expression 
of regret that the Congress has not yet re-enacted and 
put beyond judicial impairment the traditional Ameri 
can rule and policy that alien applicants for citizenship 
may not qualify their applications by stating their re- 
fusal to bear arms in defense of this country. The de- 
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cision in the Girouard case (326 U.S. 714) has over- 
ridden the previous statutory and decisional law and 
has enabled aliens who seek the privilege of citizenship 
to repudiate its basic obligation to defend their adopted 
country in an hour of need (32 A.B.A.]. 345, June, 1946; 
33 A.B.A.J. 95, February, 1947). This is neither palatable 
nor fair to American-born youths who are summoned to 
their local draft boards this month, nor does it reflect 
the spirit of our Constitution and laws. When the free 
nations stand at Armageddon, may alien supplicants 
condition their pleas for our cherished citizenship by 
saying blatantly that they will not fight if called on but 
will leave that to our own sons? The reconvened session 
of the 80th Congress should lose no time in undoing 
this unwholesome overruling of settled law and basic 
policy. 


a A Most Fitting Nomination 


When the General Assembly of the United Nations 
convenes in Paris in September, one of the important 
tasks devolving upon it will be the election of fifteen 
members of the International Law Commission, to take 
up the great work of “the progressive development of 
international law, and its codification,” under the man- 
date of the Charter. Nominations for these posts are 
being made by the Member nations; election will take 
place in the Assembly. 

American lawyers will be most highly gratified that 
the United States has placed in nomination Judge 
Manley O. Hudson, former member of the World 
Court, now Bemis Professor of International Law at the 
Harvard Law School. His experience and qualifica- 
tions for the place are outstanding; his services to 
international law, justice and peace—many of them 
performed under the auspices of our Association—have 
been pre-eminent. Iceland and the Philippines have 
also nominated Judge Hudson. Other nations will 
doubtless do likewise, and there will be an earnest 
hope among Americans that he will be elected. 

The terms of office of five members of the Inter- 
national Court of Justice expire this year. Especially 
under the circumstances which have long withheld 
from the Court its expected role through the settle- 
ment of legal disputes by adjudication, the unopposed 
re-election of the incumbent judges for full terms is 
expected. Lawyers of the United States as well as of 
Canada will be honored and well pleased if the General 
Assembly and the Security Council re-elect Judge John 
E. Read, of Canada, whose work in the Court has 
elicited most favorable comment. 


® Courts-Martial Reform 
Has Been Delayed 
With the mid-summer absorption of public attention 


by many things of greater immediacy, members of our 
profession should not lose sight of the fact that, as 
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might be expected when time was short and so many 
matters of great urgency were pending, the 80th Con- 
gress adjourned without completing acceptably one of 
the important tasks devolving upon it. The Elston bill 
(H.R. 2575) for improving military justice was passed 
by the Senate in the hectic closing hours and was signed 
by the President as Public Law 759 of the 80th Con- 
gress; but the new law does not meet the major issue, 
to which our Association has repeatedly called atten- 
tion. Assurance has been that this further aspect will 
be taken up as soon as the 8Ist Congress convenes. 

The new statute accomplishes some desirable im- 
provements in military justice, supplementing those 
which the Secretary of War had had power to introduce 
by his own action, along lines recommended by the 
Vanderbilt committee nominated by our Association 
and appointed by the War Department. The Elston 
law creates a Judge Advocate General’s Department 
which is independent in the sense that it has authority 
to handle its own administrative matters but, as has 
been pointed out several times in these columns 
(33 A.B.A.J. 40, 45, January, 1947; 33 A.B.A.J. 319, 
April, 1947; 33 A.B.A.J. 898, September, 1947), com- 
mand remains completely in control of the operation 
of the Army’s courts-martial system. 


In the Senate Committee on the Armed Services, as 
in the House, high command in the Army continued 
stubborn opposition to ending its domination of the 
Army’s judicial system, which our Association and many 
local and State Bar Associations had strongly urged as 
did the Vanderbilt committee. The decision was final- 
ly to pass the Elston bill as a measure of progress, but 
assurance was given by Chairman Gurney that the 
major issue of command control would be studied 
further by the Committee and taken up as a first order 
of business when the new Congress meets. The repre- 
sentations on the floor of the Senate that the Elston 
bill had been prepared by our Association and fulfilled 
its objectives were amazing as well as unfounded, as the 
above citations to JOURNAL editorials attest. We shall 
have something further to say on that subject soon. 

The bill which has become law does not extend its 
minimal betterments to the Navy, the Marine Corps, 
or the Coast Guard. The reforms which were adopted 
in 1920 as to the Army have not yet been extended to 
the Navy. The bills to accomplish the substantial im- 
provements recommended by the Keefe board appoint- 
ed by Secretary Forrestal have not been enacted. With 
the whole subject now open for re-examination, they 
deserve careful consideration. 


Secretary Forrestal has recently gone back to the idea 
of an interdepartmental committee to draft a unified 
or uniform Courts-martial system for the defense serv- 
ices. It seems doubtful whether much can be expected 
from that source this summer and fall unless the 
emphatic opinion of the Bar and the public is con- 
tinuously manifested in support of the basic American 


Editorials 


principle that with respect to an accused person even 
if he is in uniform, the same official should not be 
empowered to accuse, to draft and direct the charges, 
to select the prosecutor and defense counsel, to choose 
the members of the Court, to review and alter the 
decision, and to change any sentence imposed. As a 
free nation governed by laws and process four-square 
with “the rudiments of fair play”, we do not tolerate 
as to accused civilians such an anachronistic survival 
of totalitarianism in the guise of justice. A test of om 
fidelity to freedom will be whether the opinion of our 
profession and the public will insist that such arbitrari 
ness as to manner of trial shall be ended also as to 
those who risk their lives in the service of our country. 
We urge all Bar Associations to keep up the fight for 
fair play, because no one should be deceived, or lulled 
into inaction, by the idea that the Elston law brings 
any substantial reform in courts martial. 


a Why Members Resign 


The reasons which members give for resigning from om 
\ssociation interest us. Members do resign, although 
usually more new ones come in than go out. Often no 
reason is stated; but where grounds are given, they 
sometimes intrigue us. 

A letter of resignation says: “I have been elected to 
the bench; so I shall not need the JourNAL further”. 
rhe recognition that he did need the JouRNAL while 
he was in law practice is gratifying, but is it true that 
incumbent judges would not profitably read this maga- 
zine of our profession? We have fancied, or hoped, 
that what the JouRNAL and our Association have been 
doing for the judges and Courts of our country should 
lead every judge of every Court to become or remain a 
member, for the sake of supporting our efforts for im- 
proving judicial selection, tenure, salaries, the prestige 
and independence of our Courts and the administration 
of justice in them. If this is not so, the editors of the 
JouRNAL are failing in their duty and opportunity. 

Another member resigns because “One of my partners 
is a member and I can read his copy of the JOURNAL.” 
Do lawyers join our Association and stay on in member- 
ship only because of what they can get out of it, or be- 
cause of what they can put into it, by doing their share 
to support and maintain the independent, militant 
national organization of our profession? We think that 
our Association, even aside from the JOURNAL, is con- 
tinually doing many things which aid the “bread-and 
butter” interests of lawyers. But if the Association and 
the JouRNAL were devoting themselves only and wholly 
to long-run public interests, will anyone who examines 
the conrents of this or any other issue of the JOURNAL, 
or the proceedings of any meeting of our Association 
and the House of Delegates, conclude that they ought 
not to pay twelve dollars a year to make such things 
possible? 

Still another resigning member states this reason: “I 
am leaving general practice and going into the law 
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department of the company, and shall have 
no occasion to keep up with the Association”. He named 
a nationally known financial concern which has far 
more at stake than any practicing lawyer has, in the 
maintaining of the American free enterprise system and 
the preserving of State powers as against centralized 
bureaucracy. Are not he and his employer still con- 
cerned for those objectives of our Association? 

Of course there are resignations for stereotyped rea- 
sons. Rarely some member resigns because he does not 
agree with some policy of the Association or contents 
of the JouRNAL. If that be reason for resigning, it may 
be as well; we shall hold our course. Many who resign 
say they do so because they can no longer, at their age 
or state of health, attend annual meetings. To all such 
we suggest that our Association and its work deserve 
nevertheless their support. 

There is a further category of reasons for withdrawals 
that gives concern. Particularly from our younger law- 
yers but by no means limited to them come letters which 
say that the writers resign reluctantly but have no alter- 
native, because they have to cut expenses at every point 
they can, in view of the sharply increased costs of living 
and carrying on law business. Instances of dire hardship 
are no doubt numerous; runaway prices due to the wage 
increases forced by labor’s demands and to the shortages 
of foods and goods caused by exports have wrought 
havoc with family budgets under limited incomes. We 
do not doubt that some lawyers feel compelled to drop 
out of our Association because they have to economize. 
But some of those who think they cannot afford to pay 
dues often spend much more for golf, fishing, motor 
trips, and the like. Twelve dollars a year seems little to 
contribute to support of the fight which our Association 
makes continually against Communism, against arbi- 
trary power in government, and against conditions of 
life and work which would be far worse for lawyers than 
any privation that could be caused by paying dues. 


® Congress Should Act for 
Adequate Housing 


We again urge upon the candidates and the legislative 
leaders of both political parties that they take all pos- 
sible steps without delay to enable and assure the earli- 
est possible enactment of a bill for adequate federal aid 
for the building of homes for the people of our country. 
Under the platform of both parties, there should be 
bi-partisan action for a comprehensive program. 
Without a dissenting voice or vote, the House of 
Delegates on February 24 declared “the great nation- 
wide need for substantial increase in the number of 
homes available for individual ownership or rental” 
and urged that the federal government “encourage and 
assist the building of homes by private enterprise so 
as to help make available a sufficient number of homes 
to meet the needs of our people at prices they can afford 
to pay”. (34 A.B.A.J. 270; April, 1948). That urgent 
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need has since risen to the proportions of national em- 
ergency; it shares with the runaway prices and the still 
sharply increasing living costs under “third-round” 
wage increases and other factors the status of being our 
most critical national problems—emergencies that were 
largely precipitated by government but have been left 
unsolved while the crisis mounts. 

We think the House of Delegates last February de- 
clared the soundest bases for large-scale federal aid in 
money and planning: 

(1) No “extension of governmentally owned or operated 
housing except where urgently needed for very low- 
income groups ; 

(2) Construction “principally for private ownership or 
rental, with governmental assistance as to housing 
research and planning, and governmental efforts to 
reduce costs of building and materials”; 

(3) “Cooperation of federal, State and local governments 
for the clearance of slums and blighted areas so as to 
make such areas available for redevelopment by pri- 
vate enterprise”; 

(4) Continuance of “laws and measures now in force 
under the Housing and Home Finance Administration 
for continued guarantees of mortgage loans in assist- 
ance to individual home ownership”. 

The plight of our people, young and old, in countless 
communities, is desperate and even is destructive of 
confidence in the efficacy of our form of government. 
It is no fealty or service to the private enterprise system 
to block all legislation, as some in the Congress have 
done, so as to leave it to private enterprise to struggle 
against obstacles it cannot surmount. Costs of labor 
and materials have been raised to a point where mort- 
gage loans cannot pass local appraisers and construction 
workers lack employment except chiefly on govern- 
mental projects and buildings being erected for amuse- 
ment, recreation or like purposes that risk the costs in 
hope of profit from the inflationary spending. We can- 
not afford to leave millions of our people in extremity 
for lack of decent homes. Debate on details of bills 
should give way to bi-partisan action at the earliest 
possible moment. 





From a Member of Our 


Editorial ADVISORY BOARD 





Dangerous Implications of 
the McCollum Decision 


This is to commend the editorial in the June issue 
of the JourNAL: “No Law but Our Own Preposses- 
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sions”. In those striking words by Mr. Justice Jackson, 
there is laid down the reason back of the widespread 
disquiet and concern felt by the people of the United 
States as to their highest Court; and there is a warning 
of still more serious things to come. 

Certainly the First Amendment, at the time it was 
adopted, meant no more than that Congress should not 
establish a state church in this country as the Anglican 
Church had been established in England (although the 
individual States were allowed to do so), and that 
Congress should not prohibit the free exercise of reli- 
gion. This is what the carefully chosen words say, and 
what they meant when the Constitution was adopted. 

The Fourteenth Amendment may have extended the 
protection of the last clause of the First Amendment so 
as to prevent the States from prohibiting the free exer- 
cise of religion. There is a school of so-called constitu- 
tional lawyers who argue that, while constitutional 
provisions may have said and meant one thing at the 
time they were adopted, the people would have the 
right to insist that they be construed to include some- 
thing else which they now think they ought to mean. 
But there is no historical or other fair basis for saying 
that the First Amendment does not mean now to the 
vast majority of our people just what it did to ow 
forefathers who drafted and adopted it. 

If the decision in Illinois ex rel McCollum v. Board 
of Education is correct, our government has been 
ignoring and violating the First Amendment by carry- 
ing on its coinage the words “In God We Trust”; in 
allowing the Courts to administer oaths concluding 
with the words, ‘‘So Help Me God”; in requiring every 
Justice of the Supreme Court who now sits or has sat 
on its bench to take an official oath concluding with 
the same words. Think what the effects of the decision, 
if logically extended, may be upon the provisions of 
the Constitutions and laws of the States that exempt 
from taxation churches and other property used for 
religious purposes, and upon the income-tax laws allow- 
ing as deductions contributions to churches and reli- 
gious charities. What about charitable trusts, created 
by deed or will? Will the Court say, as it did in a 
recent case, that while the grant or bequest is good as 
between the parties, it offends against the Constitution 
and federal or State Courts could not enforce it? Has 
the Supreme Court forgotten that almost universally 
in days gone by, and somewhat even now, the people 
in our smaller villages and in the rural sections have 
throughout the generations met for religious worship 
in schoolhouses or in courthouses where there was no 
church in the community, or have conducted schools 
or even held Court in church buildings when there was 
no schoolhouse or courthouse available. The Court, 
in all its wisdom, ought to be very careful about taking 
from our people the common liberties and ways of 
community life they have so long enjoyed. 

ARTHUR G. POWELL 


Atlanta, Georgia 


Editorials 





Editor to Readers 





This issue is the last that will come to our readers 
before the great Annual Meeting of our Association will 
convene in Seattle. All signs point to a notable and most 
enjoyable convocation, with the lawyers of Seattle and 
Washington State as our hospitable hosts. This is a 
time when the lawyers of America need to take counsel 
together. Matters important for the public and our 
profession are on the calendars, for debate and vote. 
The proximity of Canada will enable distinguished 
judges and lawyers of that nation to attend, for con- 
ference and cooperation in support of common objec- 
tives of the Bar Associations and people of the two 
countries. We know that many members of our 
Association have to deny themselves the high privilege 
of attending. To those who may still make up their 
minds to come, we give assurance that they will take 
part in a notable meeting which will bring to culmina- 
tion a year of effective work by our Association under 
the sound and diligent leadership of President Tappan 
Gregory of Illinois. 

* * * * * 

“Continuing education of the Bar’, “post-admission 
education”, “legal institutes”, and the like, are re- 
sounding names which identify their objective, at least 
to those who are engaged in such prospects, but may 
lack “‘sales appeal” to others. The Kansas City Lawyers’ 
Association has a name for it which may “tell and sell”. 
That Association holds “bread and butter luncheons” 
with marked success. At each such session a lawyer with 
experience in a special subject gives in succinct form his 
practical suggestions for present-day handling of mat- 
ters in that field. The subjects thus discussed are of 
everyday “bread and butter” importance. That brings 
attendance. The American Law Institute and our Asso- 
ciation are setting up the means for nation-wide assist- 
ance to local and State Bar Associations; they call it 
“continuing legal education”. This is not “bread and 
butter” merely for lawyers; it has the same aspect for 
their clients also. Take the Revenue Act of 1948 as an 
example; many thousands, perhaps millions, of people 
have needed dependable advice about the new tax laws 
and their effects. Thousands of lawyers have had to 
struggle frantically to form their opinions and judg- 
ment as to what the new laws mean as to taxes and as to 


” 


what can best be advised and done, in view of them, as 
to wills, trusts, gifts of property, planning of estates, and 
the like. Putting himself in a position to advise on these 
things has not been a task which a lawyer can do well if 
he does it alone; the angles which others have thought 
of, threshed out, perhaps tried out, are indispensable to 
qualify him to give advice on which his clients can 
safely depend. And it is “bread and butter’ for the 
legal profession, too; if the profession does not fulfill 
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its responsibility for qualifying its rank-and-file mem- 
bers to give competent and safe advise in their home 
towns, the public may turn to laymen. What has taken 
place in many States in the field of examining titles to 
real property is a reminder that the “continuing educa- 
tion” of lawyers is a “bread and butter’’ duty and task 
of the organized profession; and it should never be for- 
gotten that it is the clients who need most that the law- 
yers have the “know-how” and keep abreast of the de- 
velopmenis in these fast-changing fields of law. 
~ o * * * 

In Reader’s Digest for July is published a challeng- 
ing contemporary document, ‘““The Way To Win With- 
out War”, condensed from an address delivered by Mr. 
Justice William O. Douglas, of the Supreme Court of 
the United States. It states cogently the author’s phil- 
osophy of the way to combat and overcome Commun- 
ism. Reprint copies have been made available at cost, 
by the magazine, in English, French, German, Spanish, 
Italian and Portugese, for mailing to friends in other 
countries. Justice Douglas’ book, Being An American, 
will be published in August and reviewed in our Sep- 
tember issue. 

* * * * ~ 

Ihere are many impressions that have become leg- 
endary regarding the prairie lawyer who guided our 
nation’s destinies as president during the War Between 
the States. Most of them depict Abraham Lincoln as 
somber and sorrowing virtually from young manhood 

stirred in his inmost being by his innate antagonism 
to human slavery, grieved by his hapless romance with 
\nn Rutledge and her death, deadly serious always in 
his apprehension of the coming conflict that would rend 
luis country, sorrowing because of the shed blood of 
brothers and the peril of the Union. We have doubted 
whether Lawyer Lincoln was always like that. We are 
glad to add another and contemporaneous appraisal 
which Beverly Smith has dug out of the forgotten rec- 
ords of the first Republican national convention, held 
in 1856. It is known to few that Lincoln’s name was 
placed before that convention, unsuccessfully, for the 
nomination for Vice President with John C. Fremont. 
\s told in the Saturday Evening Post tor June 19, Smith 
found in the minutes of the 1856 convention the follow- 
ing entry as to the nomination made by John Allison: 

Mr. Allison ... said he had been requested to nominate as 

a candidate for the Vice Presidency, Abraham Lincoln, of 

Illinois. (Cheers) He knew him to be the prince of good 

fellows, and an Old-Line Whig. (Cheers) 

What lead Allison to select this laconic but appealing 
phrase, or describing the Illinois lawyer to the assembled 
convention? Anyhow, we like it for one of the greatest 
of American lawyers and hope the concept will “stick” 
—Abraham Lincoln, “the prince of good fellows”. 

* * * * * 

Reversing a practice that has been in vogue in the 
Domestic Relations Court in New York City for the 
fourteen years since its organization, a majority of its 
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seventeen justices have decided that they will hereafte1 
don the traditional judicial robes when they sit in the 
“family division” of their Court. The new practice was 
decided on in view of the increasing seriousness of the 
cases heard in that division; it will not apply in the 
“children’s division’. ‘Two members of the Court dis- 
sented from the rule and will not wear robes. In the 
discussion in the board of justices, the argument pro 
and con was related back to the articles on “The Cult 
of the Robe”, by United States Circuit Judge Jerome 
Frank and Dean Walter S. Kennedy which were exten- 
sively quoted from in 32 A.B.A.J. 564; September, 1946. 
* * oa * 7 

In our July issue (page 593) we referred to a Seattle 
lawyer who, still engaged in practicing law in his 79th 
year, has become a member of our Association. The 
lawyer who set this fine example and showed his interest 
in and support of the work of our Association is John 
F. Reed, who was born in the western part of Ontario 
County, in upstate New York, in November of 1869 
and was educated at Syracuse University. He came to 
Seattle in 1898 and was admitted to the Bar of Washing- 
ton State in that year. He opened his own office in 1900, 
and has practiced law ever since, with a high standing 
in ability and professional work. He now is engaged 
mostly in probate and estate practice, and has been 
for many years a member of the Seattle and Washington 
State Bar Associations. 

* - * . * 

Worthwhile books which should have an influence 
on American thought and action are not always lost 
sight of. In our January, 1948, issue (page 35) we 
strongly commended to our readers Thomas Hewes’ 
Decentralize for Liberty, of which Reginald Heber 
Smith wrote for us a review that emphasized the 
importance of the contribution which this Connecticut 
lawyer, once Assistant Secretary of the Treasury for 
Fiscal Affairs, had made to the discussion of a para- 
mount problem of the post-war years. The leading 
editorial in the Saturday Evening Post for July 17, 1948 
(“You Will Hear More About Decentralization”) is 
devoted to a commendation of Tom Hewes’ book as 
offering solutions to escape “the proletarianization of 
America”. The “heart of his scheme for remedying the 
situation” is stated by the Post to be “the re-establish- 
ment and enforcement by Congress and the States of 
an actual free market protected by minimum taxes, 
less government, sound money, and unhampered for- 
eign trade”. Senator Wiley of Wisconsin has called 
Hewes’ plan “the most comprehensive ever offered”. 
Hewes’ book and Reginald Heber Smith’s review of it 
could well be read now with Justice Roberts’ earnest 
address, published elsewhere in this issue. 

* - * ” * 

“We are training too many lawyers and too few me- 
chanics and plain old-fashioned carpenters”, declared 
Edward Corsi, New York State Industrial Commis- 
sioner, at a conference at Lake Placid on June 24. 
“This explains why we are so slow in building suft- 
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cient homes, automobiles, refrigerators and other much- 
receded essentials to modern living.” 
* * * * * 

A grant of $30,000, payable over three years, has been 
made by the Carnegie Corporation to the University 
of Wisconsin for studies of “the law in action”. ‘These 
funds will provide stipends for two research fellows who 
will work with senior members of the law faculty in 
studying the impact of particular laws on daily lives of 
the people of Wisconsin. Resulting data will be in- 
corporated in teaching materials used in the law school. 

* * * * * 

Many Americans appear numbly or dumbly to feel 
that the ascendancy of a Communist-led or radical 
political party could not gain place and power in an 
electorate such as that of our own country or any of 
our States. Probably few who hold to this illusion are 
aware of what has taken place in the Province of On- 
tario, Canada, across the Great Lakes from New York, 
Pennsylvania, Ohio and Michigan. Ontario is tradi- 
tionally a stronghold of people of British ancestry and 
the Progressive Conservative Party, which normally 
governs the Province, with the Liberal party as the 
opposition. Several Communists have hitherto been 
elected to the House of Parliament of the Province, 
from labor constituencies in the larger industrial cities. 
The American CIO formed an alliance with the Left 
Wing CCF party; the Communist LPP joined forces 
with the CCF “under cover”. In the election on June 
7, with 69.2 per cent of the total vote cast, the Progres- 
sive Conservatives held their parliamentary majority; 
and the Liberals were second in the popular vote. But 
the CCF won more seats than did the Liberals; the 
CCF becomes “His Majesty’s Loyal Opposition”. Do- 
minion Prime Minister Mackenzie King, leader of the 
Liberal party, attributes CCF success in federal by- 
elections to “the inevitable dislike felt by persons of 
all classes for high living costs and privations and re- 
strictions of any kind”. Despite runaway prices south 
of the border, Canada has done well, far better than 
the United States, in holding down wages, prices and 
living costs since the outbreak of World War II; but 
dissatisfaction with the Canadian regime takes the form 
of voting for a radical party committed to permanent 
regimentation. 

+ * * * * 

The rules of procedure for New Jersey’s new system 
of Courts, to become effective on September 15, were 
issued to the lawyers and judges of the State on July 
16. Chief Justice-Designate Arthur T. Vanderbilt and 
his six associates in the revamped Supreme Court have 
been hard at work since early June, to put the new 
rules into final form, after taking account of an amaz- 
ing quantity and quality of suggestions received from 
the Bar Associations of the State, judges, lawyers, and 
the public, as well as some judges in other States. The 
rules fill a rather formidable volume of more than 400 
pages, but they are said to simplify and “streamline” 
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the administration of justice and reduce its cost, as 
commanded by the State’s new Constitution. * 
a - * * * 

Meanwhile, on May 24 the world’s largest appellate 
tribunal, the New Jersey Court of Errors and Appeals 
with sixteen members, sat for the last time and heard 
its last case, after 104 years of honorable service. ‘The 
historic tribunal has long had among its members six 
who were appointed as “lay judges”. Originally all of 
the six were laymen; today only Judge William L. Dill, 
of Paterson, is not a member of the Bar. Except Judge 
Dill and one other, who are well above the retirement 
age, all members of the Court will be absorbed into 
the State’s new judiciary. During the concluding argu- 
ment, one of the attorneys told the Court that he would 
“cherish the memory of being the last to appear before 
it’; his opponent said that he and other members of 
his local Bar Association (Camden) have “an affection 
for the Court that cannot be replaced”. 

. *“ * * * 

Our beloved Roscoe Pound, the 78-year-old Dean 
Emeritus of Harvard and its Law School, now in China 
on a great task of laying the foundations for a juridical! 
system for that country’s millions of people, was termed 
“the schoolmaster of the American Bar’, in the dedica- 
tion to him of the 1947 volume of the Annual Survey 
of American Law, a project of the New York University 
School of Law. The dedication was made by Judge 
Arthur T. Vanderbilt, who will retire on September 
1 as Dean of the Law School to become Chief Justice 
of the Supreme Court of New Jersey. Dean Vanderbilt 
added, however, that Pound, “although a genius in the 
difficult art of legal classification, himself defies classi- 
fication, so numerous and so diverse are his interests and 
achievements. Mr. Justice Holmes, with his customary 
felicity of phrasing, was driven to coin a word to de- 
scribe Roscoe Pound, whom he most appropriately 
characterized as ‘an uniquity’.” Our readers will recall 
that, before leaving this country for China, Dean Pound 
wrote a monumental review of the 1942-46 volumes of 
the Annual Survey, dealing particularly with that for 
1946. This was published in four successive issues of the 
Journac (33 A.B.A.J. 1093 and 1191, November and 
December, 1947; and 34 A.B.A.J. 31 and 117, January 
and February, 1948). 

- * * * . 

The part which an American lawyer from the Ne 
braska plains can play in the world-wide struggle for 
law and justice was admirably summed up by Judge 
Vanderbilt in concluding his dedication to “the school 
master” of us all: 

The vast accummulation of a lifetime of productive legal 
scholarship is now being used by Dean Pound in rewriting 
the law of China for the Chinese Ministry-of Justice. It 
is not too much to say that there is no other living man 
equipped as he is to deal with such a complicated situation, 
involving as it does jurists trained not only in the law of 
China, but in many instances in the law schools of 
America, England, France and Germany as well. Cato 
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the Elder turned to studying Greek in his eightieth year, 
but he did not undertake to rewrite Greek jurisprudence. 
Roscoe Pound in his seventy-eighth year, his amazing 
productivity showing not the least sign of abatement, is 
now attacking and well on the road to solving the most 
complicated problem of comparative law ever undertaken 
by any jurist. Much of the future may well depend on the 
successful accomplishment of his great task, for who can 
say that his labors for a Chinese jurisprudence fitted to the 
needs of that great nation may not mean far more for the 
welfare of mankind than all the military aid and material 
support we have given or could give our great ally? 
* * * o * 


The heavy further increases in the costs of printing, 
by virtue of the “third-round” wage increases, present 
serious problems for law journals and law reviews, 
Courts, lawyers, and their clients. The current issue 
of the Tulane Law Review reports that the recent 
increases in its printing and publication costs amount 
to 150 per cent. An enforced advance of twenty-five 
per cent in subscription price will not nearly meet the 
deficit, which alumni will have to make good. The 
experience of practically every legal publication is simi- 
lar, to a varying degree. Courts are confronted with 
problems which stem from printing costs. Appellate 
Courts in various States, outside the areas of large-city 
costs, conventionally authorized in their rules that the 
prevailing party could assess costs up to one dollar per 
page for his brief. ‘This amount was in some instances 
increased to $1.50, even $2 per page; but the actual 
costs still exceeded the allowance. In instances where 
a plaintiff wins in a trial Court a judgment which is 
reversed and remanded on appeal, there is at times a 
denial of justice through a new trial because he cannot 
pay the heavy bill of costs incurred. Some Courts are 
considering a rule to limit the length of briefs, or at 
least the length for which printing costs are taxable. 
Ihe delays in printing and in the publication of law 
journals are as consequential as the increased costs. 


* * * * * 


The death of General John J. Pershing on July 15 at 
the age of 87 reminds that men often achieve great 
success in their chosen profession after they had under- 
gone discouragement and despair to a point where they 
were disposed to leave it. It was so with the gallant 
chieftain who led American forces in World War I. 
After he was graduated from West Point in 1886 and 
took part in unattractive campaigns against Indian 
tribes, he obtained an assignment to teach military 
science at the University of Nebraska, studied law, 
received his LL.B. degree in 1893, and was admitted to 
the Nebraska Bar in that year. He seriously considered 
resigning from the Army to practice law, and in 1896 
was admitted to the Bar of the Supreme Court of the 
United States. The war with Spain, service in Cuba and 
the Philippines, and assignments to various organiza- 
tional duties in the Army, held him in uniform despite 
many discouragements—then World War I and his 
leadership of the AEF. When he was about to retire 
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from active duty in the Army in the summer of 1924, 
he became a member of our Association, and retained 
his membership until advancing years and failing health 
led him to resign. In 1937 he was elected to be a life 
member of the Nebraska State Bar. Not until some 
time after his service in World War I did this soldier 
finally give up the idea that he could be of service in 
the profession of law; certainly he never gave up his in- 
terest in our profession and Association until his health 
failed. Fuller details of Pershing as a lawyer were given 
in our March, 1945, issue (31 A.B.A.J. 131); his portrait 
in uniform adorned its cover. Lawyers everywhere have 
noted with regret the passing of this ramrod-straight 
leader of men, educated in our profession. In his cour- 
age, tenacity, simplicity, and quiet devotion to the 
details of every task, he exemplified the best our coun- 
try has brought to leadership in critical hours in 
this century; the tributes to his life and the exercises 
with which he was borne to his honored resting place 
in Arlington stirred the hearts of Americans because of 
a reminder of qualities which we have lost or permitted 
to decay. There is meaning for this hour in what he 
said in 1916, as he looked across the Rio Grande to the 
soil he was soon to invade: “The people yonder need 
schools, not soldiers; bread, not bullets’’. 


* * * * * 


After having witnessed or listened to two national 
political conventions by television or radio, Americans 
may note with interest that in Canada the Liberal 
party, long in power in the government of the Do- 
minion, will hold in Ottawa this month its first conven- 
tion in nearly thirty years. Actually it will generally be 
called a conference of the party; its purpose will be to 
discuss and select a leader of the party to succeed Prime 
Minister Mackenzie King, who has announced his inten- 
tion to retire after heading the government as well as 
the party for an unprecedented number of years. In 
Canada such gatherings are held only to choose a new 
leader for a party or rarely to debate and promulgate 
some party program or policy. The Progressive Conserv- 
ative party is also to hold a national conference soon, 
to choose a leader to succeed John Bracken, of Mani- 
toba, who has been the minority party leader for more 
than five years. The August convention or conference 
of Liberals will be made up of the best minds and the 
most influential leaders of the party—not at all in the 
control of the officeholders. It wil! be conducted and 
reported without television, video make-up, radio, pa- 
rades in the aisles, or organized demonstration. Al- 
though the Canadian capital is often hot and humid in 
August, we doubt if delegates remove their coats and 
cravats, read newspapers during speeches, or need micro- 
phones to be heard above the din. Under the Canadian 
system, the chosen leader of a political party is not 
necessarily its leader in the Dominion House of Com- 
mons or even a member of it. The members of a party 
in each branch of the Dominion Parliament chose their 
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own floor leaders from among themselves, after consul- 
tations. No one in Canada runs for office on a Domin- 
ion-wide or Province-wide basis; even the Prime Minis- 
ter who heads the government is elected to the Commons 
in a single district or “riding”. 


* * * * * 


Without thinking at all of the political issues which 
divide parties and sway elections in Canada as in the 
United States, it is appropriate to record here that 
\mericans have been grateful for Mackenzie King’s 
lifelong record of understanding of the United States 
and of cooperation in behalf of common interests with 
this country, in which he spent some years of his edu- 
cation. His many services to the British Commonwealth 
of Nations and the United Nations, as well as to his 
own country and ours, have been memorable. His retire- 
ment from leadership will occasion widespread regret, 
but there is confidence that he has laid foundations 
which are firm and enduring. Lawyers will recall that 
last September 18 Mr. King was made an honorary 
Bencher of the Law Society of Upper Ontario, in an 
appropriate ceremony (33 A.B.A.J. 1035; October, 1947). 
This recognition of his services to the Bar and people 
of Canada entitles him to practice law upon his retire- 
ment, but it is expected that he will choose to enjoy 
rest and the company of friends, and to write his 
memoirs of great events in which he has had an 
influential part for more than forty years. It is charac- 
teristic of a truly popular government, one which has 
no fixed terms of office and the party in power can be 
ousted at any time, that those years have seen the rise 
and fall of many men who seized or sought arbitrary 
power in other lands, while Mackenzie King retires 
of his own choice and without fanfare or disruption. 


* * * * * 


For reasons which need not be amplified here, there 
is interest in the views of General Dwight D. Eisen- 
hower, now president of Columbia University. On July 
14 at Binghamton, New York, he solemnly warned that 
the future of America could be threatened by a “creep- 
ing paralysis” that manifests itself in “a willingness of 
the people to turn local problems over to the federal 
government”. A complete centralization of government 
would be, as he saw it, “another silken thread around 
our necks”. He declared that he could not imagine that 
anyone with even a third-grade education could be 
“stupid enough” to think that the United States could 
live by itself. He chided Americans for “our failure to 
look at our life of today directly in the face”. Thus 
the distinguished soldier-administrator placed his em- 
phasis, as to domestic issues, on that discussed so trench- 
antly by Justice Roberts and Justice Frankfurter, else- 
where in this issue. 


* * * * * 


In a report which the late Harry L. Hopkins made to 


Editorials 


President Roosevelt at a critical stage of World War II, 
there is a sentence which may well be commended as 
containing a rule of action which would be most ap- 
propriate for all American judges, chief executives, and 
legislators, at all times. Said Hopkins, of his discussion 
with Winston Churchill, evidently as to some proposal 
emanating from this side of the Atlantic: “The Prime 
Minister threw the British Constitution at me with some 
vehemence” (Collier’s for July 24, page 61). A vigorous, 
even vehement, advocacy and application of the Ameri- 
can Constitution, would bring a clearer understanding, 
perhaps solution, of many vexing domestic problems. 
There is much talk today of “human rights”, “civil 
rights’, and the like, as cover for proposals which do not 
involve “rights” at all in any constitutional or historic 
sense, but “social gains”, economic or financial grants 
or gifts by government (or by international legislation) 
to some people at the expense of others—measures that 
are not in our Constitution and are urged outspokenly 
on the ground that they can be accomplished only in 
disregard of constitutional limitations but should be 
put in force nevertheless, without the submission of a 
constitutional amendment to the States and the people. 
In part, the shift is away from the honored American 
doctrine of inherent and inalienable rights possessed by 
men, true “rights” which the Constitution forbids gov- 
ernment to abrogate or impair, to a concept of gains 
and boons and bonuses to be granted by government as 
“rights” to some men in disregard of constitutional 
rights of other men as well as of the States, at whose 
expense these things are to be done. The time may be 
opportune to throw the American Constitution “with 
some vehemence” at those who would recklessly impair 
it, and to reassert Chief Justice Marshall’s concept that 
“the preservation of the States, and the maintenance of 
their governments, are as much within the design and 
care of the Constitution as the preservation of the Union 
and the maintenance of the national government”. 


A new recognition of the JoURNAL as the medium for 
reporting to the profession the steps taken by the 
Courts to improve the administration of justice, as well 
as for bringing to the attention of the judges the views 
of lawyers on matters of common concern, has been 
given by the federal Judicial Conference for the Third 
Circuit. In preparation for the sessions of that Con- 
ference at Atlantic City on July 5-7, its Judicial Council 
informally amended its rules to authorize the repre- 
sentation of the JOURNAL; and Senior Circuit Judge 
John W. Biggs invited Joseph W. Henderson, of Phila- 
delphia, as the member of our Advisory Board resident 
in the Circuit, to attend the sessions of the Conference. 
This is the first time such a representation of the 
JOURNAL at a Judicial Conference has been formally 
accorded. 
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Review of Recent Supreme Court Decisions 


APPEAL AND ERROR 

No Federal Constitutional Question 
Arises on Petition for Writ of Habeas 
Corpus When Petitioner Has Availa- 
ble Remedy of Mandamus To Test 
Constitutionality of Attacked Ex 
Parte Action 

® Phyle v. Duffy, 92 L. ed. Adv. 
Ops. 1167; 68 Sup. Ct. Rep. 1131; 16 
U. S. Law Week 4534. (No. 655, 
decided June 7, 1948.) 

Petitioner was sentenced to death 
by a California court for murder. 
Under California law a person can 
not be “punished for a public offense 
while he is insane’. The appli- 
cable state statutes provide that if 
“there is good reason to believe” that 
a defendant ‘has become insane, the 
warden must call such fact to the 
attention of the district attorney”. 
\ trial court then summons a jury 
of twelve and the issue of insanity is 
judicially determined. In the in- 
stant case, this procedure was fol- 
deter 


lowed, and petitioner was 


mined insane. He was then confined 
in a state hospital, and eighteen 
days later the superintendent of the 
hospital, following procedure out- 
lined in the statute, certified to the 
governor that petitioner was sane, 
and a new date was set for execution. 
The superintendent’s determination 
was based on his own ex parte in- 
vestigation, with no notice or hear- 
ing being afforded petitioner or any 
person to appear on his behalf. This 
procedure was challenged by a 
habeas corpus proceeding as a denial 
of due process under the Fourteenth 
Amendment. 

In the Supreme Court the Attor- 
ney General of California asserted 
that petitioner had an adequate rem- 
edy by way of mandamus to compel 
the warden to institute a trial to de- 
termine petitioner’s sanity, which 
remedy had not been sought by him. 

The Supreme Court, in an opin- 


ion by Mr. Justice BLAck, found no 





eview n 


this issue by Richard B. Allen 
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federal constitutional question “ripe 
for decision here”, and, relying upon 
statement 


the Attorney General's 


that mandamus could be had in 
California on the circumstances here 
icpresented, dismissed the petition. 
FRANKFURTER, with 
Mr. Justice Doucias, Mr. Justice 
Mureuy and Mr. Justice RUTLEDGE 


Mr. Justice 


joining him, concurred, but noted 
in a separate opinion that he was 
doing so on the basis that as a mat- 
ter of state procedure, petitioner had 
a remedy, which he had not yet used, 
to assert his constitutional rights, 
which remedy the decision “pre- 
supposes” will provide a substantial 
way of challenging the ex parte find- 
ing involved. A. 

The case was argued by Morris 
Lavine for Phyle and Clarence A. 
Linn for Duffy. 


Where Petitioner Sought to Raise 
Federal Claim by Way of Unavail- 
able State Remedy, Certiorari Must 
Be Dismissed—Cause Continued to 
Determine Basis of State Decision 

® Loftus v. Illinois, 92 L. ed. Adv. 
Ops. 1294; 68 Sup. Ct. Rep. 1212; 16 
U. S. Law Week 4618. (No. 59, de 
cided June 14, 1948.) 

By way of an original writ of 
error, petitioner challenged convic- 
tions in a Circuit court in Illinois on 
the ground that he had been de- 
prived of assistance of counsel under 
circumstances constituting denial of 
due process under the Fourteenth 
Amendment. The state contended 
that this issue was not properly be- 
fore the Supreme Court of Illinois, 
which affirmed the convictions, on 
the Iilinois writ of error, but could 
have been pursued by habeas corpus. 
Conceding that, if petitioner had 
sought to raise a federal claim by 
Illinois 
remedy the judgment would call for 
the dismissal of the Supreme Court's 
writ, the Court, PER CURIAM, con- 
tinued the 


way of an_ unavailable 


cause to determine 


whether the Illinois judgment rested 
on such independent grounds o1 
whether adjudication of petitioner’s 
claim under the federal Constitution 
had been necessary to sustain the 


Illinois judgment. 


Mr. Justice BLAcK and Mr. Justice 
DoucLas were of the opinion that 
the judgment should be reversed. 


A. 


The case was argued by Henry H. 
Fowler for Loftus and William C. 
Wines for Illinois. 


Dismissal of Writ of Habeas Corpus 
Affirmed When It May Rest on Non- 
Federal Ground 
® Hedgebeth v. North Carolina, 92 
L. ed. Adv. Ops. 1296; 68 Sup. Ct. 
Rep. 1185; 16 U. S. Law Week 1617. 
(No. 674, decided June 14, 1948.) 
PeR CURIAM the Court afhrined 
dismissal by the North Carolina Su- 
preme Court of petitioner’s writ of 
habeas corpus on the ground that 
the judgment below could rest on a 
non-federal ground, since the state 
court’s dismissal was based on the 
fact that the full record in the lowe: 
state court had not been sent up. 
Mr. Justice Douctas dissented 
without opinion and Mr. Justice 
RUTLEDGE was of the opinion that 
the judgment below should be re- 


versed. A. 


The case was argued by Wilford 
L.. Whitley, Jr., for Hedgebeth pro 
Ralph 


hac vice and Moody for 


North Carolina. 


CONSTITUTIONAL LAW 
Due Process Clause—Where Record 
Shows Uncounseled Defendant After 
Pleading Guilty Was Sentenced After 
Trial Court Recited Other Crimes for 
Which He Had Been Discharged, Con- 
viction Reversed 


® Townsend vy. Burke, 92 L. ed. 


Adv. Ops. 1231; 68 Sup. Ct. Rep. 
1252; 16 U. S. Law Week 4580. (No. 
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542, decided June 14, 1948.) 

Petitioner pleaded guilty to 
charges of robbery and burglary and 
was sentenced by a Pennsylvania 
court. The record showed that prior 
to the sentencing, the trial judge, 
with some facetiousness, had re- 
counted crimes which had been orig- 
inally charged against petitioner, 
but which charges had later been dis- 
missed. Petitioner challenged the 
conviction by habeas corpus, but his 
writ was dismissed by the Pennsyl- 
vania Supreme Court. 

In an opinion by Mr. Justice 
Jackson, the Court reversed. Since 
petitioner’s conviction was based on 
his plea of guilty and not on his 
confession, the Court dismissed as 
not a factor his claim that the con- 
fession was made while he _ was 
illegally held. Neither did the Court 
feel that petitioner’s lack of counsel 
was in itself ground for reversal 
under the due process clause. ‘The 
Court that, 


while disadvantaged by lack of coun- 


concluded, however, 
sel, the prisoner was sentenced on 
the basis of assumptions concerning 
his criminal record which were ma- 
terially untrue, and held: “Such a 
result, whether caused by careless- 
ness or design, is inconsistent with 
due process of law, and such a con- 
viction cannot stand”. 

The Cxier Justice, Mr. Justice 
Rerp and Mr. Justice BurTON dis- 
sented. : 

A. 


The case was argued by Archibald 
Cox for Townsend and Franklin E. 
Barr for Burke. 


Full Faith and Credit Clause—Hus- 
band and Wife—Ex Parte Nevada 
Divorce Decree Does Not Terminate 
New York Separation Decree Award- 
ing Alimony 

® Estin v. Estin, 92 L. ed. Adv. Ops. 
1078; 68 Sup. Ct. Rep. 1213; 16 U.S. 
Law Week 4491. (No. 139, decided 
June 7, 1948.) 

® Kreiger v. Kreiger, 92 L. ed. Adv. 
Ops. 1086; 68 Sup. Ct. Rep. 1221; 16 
U. S. Law Week 4495. (No. 371, 


decided June 7, 1948.) 


In the Estin case the parties were 


1943 the 
wife was granted a decree of separa- 
tion and $180 per month alimony by 
a New York court. In 1945, after 
establishing residence in Nevada, the 


married in 1937 and in 


husband was granted a divorce, the 
wife being served constructively but 
This de- 


cree made no provision for alimony 


entering no appearance. 


although the Nevada court was ad- 
vised of the New York decree. The 
husband thereupon ceased making 
the alimony payments, and the wife 
sued in New York for a supplemen- 
tary judgment for the amount of the 
arrears. The husband appeared and 
pleaded the Nevada decree, but the 
court granted the judgment, and this 
was affirmed through the Court of 
Appeals of New York. In the Kreiger 
case the facts were substantially the 
same. Consequently the question 
was whether the New York separa- 
tion decree survived the subsequent 
ex parte Nevada divorce decree. 
The Court, in opinions by Mr. 
Justice DouGLas, first notes that the 
New York courts’ conclusion that 
the support order survives the di- 
vorce decree is binding upon the 
Court, except as it conflicts with the 
full faith and credit clause of the 
Constitution, i. e., is New York pow- 
erless to make such a ruling in view 
of the Nevada decree? The Court’s 
conclusion, resulting in a situation 
which it admits makes divorce “‘divis- 
ible’, is that the Nevada decree does 
not supersede the New York separa- 
tion decree’s order for the payment 
of alimony, and consequently the 
judgments were affirmed. The Court 
stated that the Nevada court had no 
jurisdiction to adjudicate the wife's 
rights under the New York judg- 
ment when she was not personally 
served or did not appear in the 
proceeding. This concept, Mr. Jus- 
tice DouGLas contended, ‘‘accommo- 
dates the interests of both Nevada 
and New York in this broken mar- 
riage by restricting each State to the 
matters of her dominant concern”. 
Both Mr. Justice FRANKFURTER and 
Mr. Justice DouG as filed dissenting 
opinions applicable to both cases. 
Mr. Justice Douctas stated the 


Supreme Court Decisions 


“crucial issue’ to be “whether New 
York has held that no ‘ex parte’ di- 
vorce decree could terminate a prior 
New York separate maintenance de- 
cree, or whether it has decided mere- 
ly that no ‘ex parte’ divorce decree of 
another state could”. He would have 
remanded to the Court of Appeals 
for a clarification of this since he 
regarded the latter position as un- 
tenable. Mr. Justice FRANKFURTER 
stated it to be his understanding that 
if New York had granted the divorce 
decree in the instant case, the wife’s 
right to alimony would have been 
terminated. This being so, he reas- 
oned, then the Nevada decree should 
effect the same termination under 
the full faith and credit clause. 
A. 

Ihe cases were argued by James 
G. Purdy for both petitioners (hus- 
bands) ; No. 139 was argued by Roy 
Guthman for respondent (wife) ; 
and No. 371 was argued by Charles 
Rothenberg for respondent (wife) . 


Full Faith and Credit Clause—Col- 
lateral Attack on Divorce Decree 
Granted by Another State not Per- 
missible Where Defendant Has Par- 
ticipated 


® Sherrer v. Sherrer, 92 L. ed. Adv. 
Ops. 1055; 68 Sup. Ct. Rep. 1087; 16 
U. S. Law Week 4538. (No. 36, de- 
cided June 7, 1948.) 

® Coe v. Coe, 92 L. ed. Adv. Ops. 
1064; 68 Sup. Ct. Rep. 1094; 16 U.S. 
Law Week 4542. (No. 37, decided 
June 7, 1948.) 

These were companion cases. 

In the Sherrer case husband and 
wife were married in 1930 and lived 
together in Massachusetts from 1932 
to 1944. The wife went to Florida 
on April 3 of the latter year and, 
shortly after the lapse of three 
months, filed suit for divorce. The 
husband was served by mail, he 
retained Florida counsel, a general 
appearance was entered, he filed 
pleadings denying petitioner’s Flori- 
da residence, and later he personally 
appeared and testified. in the suit. 
The wife was granted a divorce on 
November 29, 1944, and she remar- 
ried shortly thereafter. In 1945 the 
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husband instituted an action in a 
Massachusetts probate court seeking 
to have the divorce declared invalid, 
praying that he might be permitted 
to convey his real estate as if he were 
sole, and asking that the court de- 
clare that he was living apart from 
The 


probate court heard evidence and 


his wife for justifiable cause. 


made a finding that the wife was 
never domiciled in Florida and 
granted the relief prayed for by the 
husband. The Supreme Judicial 
Court of Massachusetts affirmed on 
the ground that the full faith and 
credit clause of the Constitution did 
not preclude a re-examination of the 
finding of domicile made by the 
Florida court. 

In the Coe case, on a substantially 
similar set of facts except that the 
Nevada answer admitted the Nevada 
residence, the Supreme Judicial 
Court of Massachusetts, had ruled 
that a probate court, which had de- 
clined to do so, could hear evidence 
relating to the domicile of a party 
where a divorce had been granted 
in Nevada. 

Writing the opinion for the Court 
in both cases, the CHIEF JUSTICE 
ruled that “the requirements of full 
faith and credit bar a defendant 
from collaterally attacking a divorce 
decree on jurisdictional grounds in 
the courts of a sister state where 
there has been participation by the 
defendant in the divorce proceed- 
ings, where the defendant has been 
accorded full opportunity to contest 
the jurisdictional issues, and where 
the decree is not susceptible to such 
collateral attack in the courts of the 
state which rendered the decree”. 
Ihe case was distinguished trom the 
(Williams v. 
North Carolina, 325 U.S. 226) in 
that 


second Williams case 


here the facts 


were determined by the court grant- 


jurisdictional 


ing the divorce decree in proceed- 
ings in which the defendant ap- 
peared and participated. 

In a dissenting opinion relating to 
both cases, Mr. Justice FRANKFURTER, 
joined by Mr. Justice Murpuy, stated 
that “A state that is asked to enforce 
the action of another state may appro- 
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priately ascertain whether that other 
state had power to do what it pur- 
ported to do”. A state, he said, is 
required to give “full faith and cred- 
it” to the judgment of a sister state, 
but the word “judgment” implies 
“jurisdiction”, one of the basic ele- 
ments of which in a divorce proceed- 
ing is “domicile”. Therefore, he 
maintained, Massachusetts could here 
make an independent determination 
of domicile as a “jurisdictional fact” 
without violating the full faith and 
credit clause. He emphasized the 
interest of and her 
public policy in each of the mar- 
riages and deprecated the idea that 


Massachusetts 


the majority decision would promote 
greater certainty of status of divorced 
persons. “The only way in which 
this Court can achieve uniformity, 
in the absence of Congressional ac- 
tion or constitutional amendment, 
is by permitting the states with the 
laxest divorce laws to impose their 
policies upon all other states.” If 
the doctrine of res judicata as to 
jurisdictional facts was to be applied 
to divorce decrees, he felt there was 
no logic in not taking the entire 
doctrine over, asking: ‘“Why should 
it not apply where there has been a 
wasted opportunity to litigate, but 
should apply where the form of a 
contest has been gone through? Or 
if more than form is required, how 
much of a contest must it be?” 
A. 

No. 36 was argued by Frederick 
M. Myers for petitioner (wife) and 
Lincoln S. Cain for respondent 
(husband); No. 37 was argued by 
Samuel Perman for petitioner (hus- 
band) and Francis M. Shea for re- 
spondent (wife) . 


Fourteenth and First Amendments— 
City’s Sound Equipment Licensing 
Ordinance Held Invalid on Its Face 
® Saia v. New York, 92 L. ed. Adv. 
Ops. 1087; 68 Sup. Ct. Rep. 1148; 16 
U. S. Law Week 4496. (No. 504, 
decided June 7, 1948.) 

An ordinance of Lockport, New 
York, prohibited the use of sound 
amplification equipment on streets 


and in public places, but permitted 
the use of such equipment, under a 
license to be granted by the chief 
of police, in cases of “public dissem- 
ination ... of items of news and 
Re 


titioner, a minister of Jehovah’s Wit- 


matters of public concern . . 


nesses, obtained permission from the 
chief of police to make four Sunday 
lectures on religious subjects using 
sound equipment in a Lockport pub- 
lic park. The chief of police refused 
an extension of the license, but pe- 
titioner thereafter used his equip- 
ment four times in the park. He 
was convicted of violations of the 
ordinance, and his conviction was 
upheld through the state courts to 
the Court of Appeals. 

In an opinion by Mr. Justice 
DouGc.as, the licensing provision of 
the ordinance was held unconstitu- 
tional on its face as a violation of 
freedom of speech, protected against 
state Fourteenth 
The Court noted that 
noise could be regulated by regulat- 


action by the 
Amendment. 


ing decibels, and that hours and 
places of public discussion could be 
regulated, but that the vice of the 
present ordinance was that the li- 
censing system was placed in the 
“uncontrolled discretion of the chief 
of police”. 

Dissenting, Mr. Justice FRANK- 
FURTER, with whom Mr. Justice REED 
and Mr. Justice BuRTON concurred, 
declared that the ordinance was a 
valid exercise of regulatory power 
and should not be declared invalid 
on its face, but that judicial remedies 
would be available to correct mis- 
use of the licensing power. 

Mr. Justice JACKSON dissented sep- 
arately on the ground that the issue 
was not one of free speech, but one 
of the state’s regulatory power, 
which it might exercise unless it was 
“unduly arbitrary, capricious or dis- 
criminatory”. The majority deci- 
sion, he stated, endangered “the 
great right of free speech by making 
it ridiculous and obnoxious * 

A. 

The case was argued by Hayden 
C. Covington for Saia and Allan V. 
Parker for New York. 
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EMINENT DOMAIN 


Just Compensation Under Fifth 
Amendment — Owner of Govern- 
ment-Requisitioned Meat May Re- 
cover Value Equal to OPA Ceiling 
Price and Not Replacement Cost at 
Time of Taking 


® United States v. John J. Felin & 
Company, 92 L. ed. Adv. Ops. 1297; 
68 Sup. Ct. Rep. 1238; 16 U. S. Law 
Week 4597. (No. 17, decided June 
14, 1948.) 

Under authority of the Second 
War Powers Act the government req- 
uisitioned meat products belonging 
to a slaughterer. The Food Dis- 
tribution authority offered compen- 
sation to him based on the existing 
OPA ceiling prices. The slaughterer 
refused to accept this and sued for 
“just compensation” under the Fifth 
Amendment in the Court of Claims. 
That court concluded that the re- 
placement cost of the meat products, 
not the maximum ceiling price, was 
the proper measure of compensation. 

There was no opinion in which a 
majority of the Supreme Court con- 
curred. The judgment was reversed 
and compensation based on OPA 


ceiling prices was ordered. 

In an opinion by Mr. Justice 
FRANKFURTER it was said that the 
Court was not required to determine 
whether ‘“‘as a matter of constitu- 
tional law prices fixed by the gov- 
ernment .. . are the measure of 
‘just compensation’ .”, that the 
“replacement cost” basis utilized by 
the Court of Claims was spurious, 
and that the burden was on the 
slaughterer to prove that the com- 
pensation offered by the government 
was not “just”. In this view the 
Slaughterer had failed to meet this 
burden. The CHIEF Justice and 
Mr. Justice BurRTON joined in this 
opinion. 

Mr. Justice REED, in an opinion 
joined in by Mr. Justice BLAck and 
Mr. Justice MurpnHy, concurred sep- 
arately in the judgment on the 
ground that the constitutionally es- 
tablished maximum price (the OPA 
ceiling) should, under the circum- 
stances of the case, be considered 
“just 
meaning of the Constitution. 


compensation” within the 


In another concurring opinion 
Mr. Justice RUTLEDGE advanced the 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Effective Local Adjudications 
in Tax Cases 
® State law determines the economic 
substance of a taxpayer’s rights and 
a State Court judgment or decree ad- 
judicating such rights is binding 
upon the Commissioner and _ the 
Courts in tax cases. Blair v. Com- 
missioner, 300 U.S. 5; Freuler v. 
Helvering, 291 U.S. 35. The prob- 
lem in most such cases is whether 
the adjudication of the State Court 
was collusive or was truly adversary 
in character. 

The Second Circuit recently took 





a liberal view of this issue. Gerrard 
Kelly Trust v. Commissioner (Pren- 
tice-Hall Federal Tax Service, Par. 
72,497). The tax controversy turned 
upon whether certain trust deeds 
had created one, or as the taxpayers 
contended, several separate trusts 
and taxable entities. The Tax Court 
construed the instruments as estab- 
lishing a single trust. This was con- 
trary to a decree of the New York 
Supreme Court which the Tax Court 
considered to be collusive. Subse- 
quently the State Court decree was 
appealed and was affirmed by the 


17 


Supreme Court Decisions 




























































conclusion that in the case of gov- 
ernment requisition of perishable 
commodities the legal or ceiling 
price should furnish presumptively 
the measure of just compensation, 
subject to revision if the owner sus- 
tained the burden of proving he was 
entitled to a greater award. 

Dissenting, Mr. Justice JACKSON, 
joined by Mr. Justice DouGLas, con- 
tended that the Court had exceeded 
its limits on review of a Court of 
Claims decision by rejecting the find- 
ings of that court and considering 
what Mr. Justice FRANKFURTER had 
called “recognized facts in the meat 
industry” by way of judicial notice. 
Mr. Justice JACKSON concluded that 
just compensation was not the legal 
equivalent of a controlled price, and 
stated that “ the constitutional 
guaranty of just compensation .. . 
becomes meaningless if the govern- 
ment may first, under its ‘war power’ 
fix the market price and then make 
its controlled figure the measure of 
compensation”. A. 

The case was argued by George I. 
Washington for the United States 
and Arthur L. Winn, Jr., for Felin. 


18 


Appellate Division, one judge dis- 
senting. “he Second Circuit consid- 
ered the fact of appeal decisive. This 
was enough apparently to establish 
the adversary character of the pro- 
ceedings. 


Interest on Bankrupt’s Taxes 


The Second Circuit has held that 
interest on a bankrupt’s federal tax 
liabilities should be allowed only to 
the date of the filing of the petition 
in bankruptcy. Sapir v. City of New 
York,——F. (2d)——, decided May 
25, 1948; Carter, Trustee of Union 
Fabrics Inc. v. United States (CCH 
Federal Tax Service, Par. 9286). 

This is contrary to the view taken 
by the First Circuit in Davie v. 
Green, 133 F. (2d) 451, that interest 
runs to the date of payment. To the 
First Circuit and a minority of the 
Second Circuit this long standing 


August, 1948 + Vol. 34 713 


18 





Tax Notes 


rule was not changed by the Chand- 
ler Act federal 
tax claims to other debts in certain 


which assimilates 
respects and requires them to be 
proved within the statutory period. 
In view of the conflict the Supreme 
Court may be called upon to resolve 
this issue. 


Inventory Adjustments and 

Section 3801 

Section 3801 of the Internal Revenue 
Code is designed to prevent either a 
taxpayer or the Government from 
taking advantage of an error which 
was made in a taxable year barred 
by the statute of limitations, by tak- 
ing a position inconsistent with the 
error in a year that is not yet barred. 
The Section is limited in application 
to certain specified errors such as 
the double inclusion or exclusion 
of an item of gross income, the 
double allowance of a deduction or 
credit, the erroneous determination 
of basis. The correction is permis- 
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sible only if the inconsistent position 
is adopted in a closing agreement, 
a Court decision or the final disposi- 
tion of a refund claim. 


The Court of Claims recently con- 
sidered the question whether an in- 
ventory adjustment was an “item” 
within the meaning of the statute. 
Gooch Milling and Elevator Co. v. 
United States (CCH Federal Tax 
Service, Par. 9285). In this case a 
downward adjustment of the tax- 
payer’s opening inventory for 1936 
increased its 1936 taxable income 
and resulted in a deficiency for that 
The same adjustment neces- 
sarily reduced the closing inventory 
for 1935, a barred year, and in- 
dicated an over-assessment of tax for 
that year. 


year. 


The Government unsuc- 
cessfully contended that in referring 
to an “item” of income or deduction 
erroneously included or excluded, 
Congress had in mind specific iden- 
tifiable items of income or items of 
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Public Information Program on the March 


® The slogan for the JBC Public 
Information 1948 is 
“A Radio Program in Every State 
in 48”. Radio programs are now 
being conducted or have been con- 


Program for 


ducted in 1948 in at least twenty- 
five States and the District of Colum- 
bia. It is hoped programs will be on 
the air in the remaining twenty-three 
States before the 1948 Annual Meet- 
ing. A recent impetus to the attain- 
ment of this goal has been supplied 
by the United Nations in allowing 
use of four dramatic transcriptions 
were recorded under their 
supervision and direction. These 
recordings feature: Ronald Reagan 
in “Routine Assignments”, Douglas 
Fairbanks, Jr., in “The Seafarer”, 


which 
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Edward G. Robinson in “Larger 
Freedom”, and William Bendix in 
“Larger Freedom”. All of the States 
that do not have a radio program 
at this time are being urged to allow 
the National Director to forward 
them these four records for broadcast 
from one of their local stations. 
Everything is being done to see that 
our slogan, “A Radio Program in 
Every State in ’48” will be attained. 

The radio series ‘‘Law in Action”, 
which was written under the aus- 
pices of the California State Bar 
Association, has been mimeographed 
and distributed to every State. This 
series consists of fourteen programs 
covering various fields of law such 
as contracts, wills, torts and the 


deduction which produce inequit- 
results through inconsistent 
treatment. According to the Govern- 
ment, the term “item” refers only 
to such specific identifiable receipts 
and disbursements as_ dividends, 
salaries, profit on the sale of specific 
property, losses, bad debts, etc. 


able 


The Court of Claims interpreted 
the word “item” to include “any 
item or amount which affects gross 
income in more than one year, and 
produces, as a result, double taxa- 
tion, double deduction or inequit- 
able avoidance of tax”. Inventories 
are vital to the determination of 
although standing 
alone they are not items of income. 
Judge Littleton, speaking for the 
Court, took the view that Congress 
was concerned with results “rather 
than with a particular class of items” 
and that a liberal interpretation 
should be adopted in order to carry 
out the intent of Congress. 


gross income, 


Courts. It goes into the historical 
background of certain fields of law 
and then explains the application 
of each field of law to our everyday 
lives. 

The States mentioned below are 
either now conducting radio pro- 
grams or have just completed their 
broadcasts. The name of the State 
PI Director of the Junior Bar Con- 
ference is given opposite the name 
of the State. Most of these programs 
are conducted in cooperation with 
local or State Bar Associations, and 
some of the programs are conducted 
solely by the State Bar or local Bar 
Association. Although the names of 
the State Directors for the Junior 
Bar Conference of the American Bar 
Association are given, this does not 
necessarily mean that the person 
named is in charge of the program 
because in some instances the State 
Bar Associations or the local Bar 
Associations are handling these pro- 
grams largely or entirely with their 
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own personnel. 


Arizona—Stations KOY, Phoenix; 
KTUC, Tuscon; and KSUN, Bisbee. 
These programs are modeled after the 
California Series. Nicholas Udal is 
State Director. 

Arkansas—KLRA, Little Rock, is 
using the California Series. Heartsill 
Ragon, of Fort Smith, is State Director. 

California—State Bar program, Sta- 
tion KYA, San Francisco. John F. 
Swain, of San Francisco, and Albert S. 
Scott, Jr., of Los Angeles, are the State 
Directors. 

Delaware—Station WILM, Wilming- 
ton. Thomas J. Healy, of Wilmington, 
is the State Director. 

District of Columbia—Stations WINX 
and WINX-FM, Washington, has a 
program entitled “District Round- 
table”, which consists of a panel dis- 
cussion of current local problems such 
as the pending sex legislation, reli- 
gious education in the schools and the 
operation of small loan companies. 
Bryce Rea, Jr., Washington, D. C., is 
the Director. 

Indiana—Station WISH has a pro- 
gram entitled “You Be the Judge.” 
Porter B. Williamson, of Warsaw, is 
State Director. 

Iowa—Station WHO, Des Moines, 
“Towa Roundtable”. Wendell B. Gib- 
son, Des Moines, is State Director. 

Louisiana—Station KTBS, Shreve- 
port, is using the California Series. 
Thomas B. Wilson, of Shreveport, is 
State Director. 

Maine—Station WFAU, Augusta. 
Charles A. Pierce of Augusta is State 
Director. 

Maryland—Station WITH, Balti- 
more, has a program which discusses 
the Maryland retail sales and use tax, 
adoption, income taxes, life insurance, 
torts, etc. Paul J. Yeager, of Baltimore, 
is State Director. 

Michigan—Station WGRD, Grand 
Rapids, “Court of Current Opinion”. 
Benjamin W. Franklin is State Direc- 
tor. 

Mississippi—Station WQBC, Vicks- 
burg. Billy H. Quin, of Vicksburg, is 
State Director. 

Nevada—Station KLAS, is using the 
United Nations Series. Charles E. 
Catt, Las Vegas, is State Director. 

New Mexico—Station KAVE, Carls- 
bad, United Nations Series is being 
used. Jack M. Campbell, of Albuquer- 
que, is State Director. 

North Carolina—Station WBT, 
Charlotte, is using the United Nations 
Series. Frank T. Miller, of Charlotte, 
is State Director. 

Ohio—Station WGAR, Cleveland. 
John J. Czyzak, of Cleveland, is State 


Director. 

Rhode Island—Station WEAN. Mil- 
ton Stanzler is State Director; 

Tennessee—Station WDIA, is using 
the California Series. Walter P. Arm- 
strong, Jr. of Memphis, is State Direc- 
tor. 

Texas—Stations KFDX and KTRN, 
Wichita Falls, and Station KHIT, 
Lampasas, are using the California 
Series. William Sears McGee, of Hous- 
ton, is State Director. 

Vermont—is using the California 
Series. Bernard Lisman, of Burling- 
ton, is State Director. 

Wisconsin—Station WTMJ, Milwau- 
kee, “John Meets the Law”’—Edmond 
F. Zeisig, of Milwaukee, is State Di- 
rector. 

Several of the States have pro- 
grams 
planation and hence more space 
will be devoted to explaining their 
programs. 


which deserve further ex- 


In Connecticut, Leonard A. 
Schine, of Bridgeport, State Direc- 
tor, is very active. Radio programs 
entitled, ‘““The Law and You’, are 
being broadcast from Bridgeport, 
Hartford and New Haven. The 
Bridgeport Bar was circularized and 
asked to participate. A good re- 
sponse was received. Each program 
consists of a speech dealing with 
some phase of the law which is of 
interest to the public in general. 
An exceptionally fine program in 
Massachusetts under the direction of 
Robert D. Price, of Boston, is broad- 
cast over the Yankee Network, con- 
sisting of twenty-six stations in the 
larger cities in New England. These 
programs have featured outstanding 
authorities in a wide variety of fields 
speaking on such subjects as “The 
Atomic Age”, “Research in Cancer”, 
“Business Prospects”, and 
Management”. 


“Sales 
In Missouri, David Donnelly, 
State Director, has four programs 
operating. These programs are “Law 
in Action”, Station KIRX, Kirks- 
ville; “The Law in Life’, Station 
KMBC, Kansas City; “Waxe Up, 
St. Louis’, Station KXOK, St. Louis, 
and a program over Station KFRU, 
Columbia. “Law in Action” and the 
program over Station KFRU con- 
sist of speeches. “The Law in Life” 
and “Wake Up, St. Louis” are panel 
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discussions. In addition to this active 
radio program, Missouri has an alert 
and informative speech program. 
The report in May reflects that be- 
tween forty and fifty speeches were 
given before clubs and kindred civic 
organizations covering such subjects 
as jury service, privilege of voting, 
and Communism. 

William L. Ransom, Jr., of Bing- 
hamton, is State Director for up- 
state New York and George E. Cot- 
ter is State Director for New York 
City. Mr. Cotter reports that Sta- 
tion WFUV is presenting a series 
entitled, ‘‘Law in Action”’. 

John R. McLane, Jr. of Man- 
State New 
Hampshire, has a program in opera- 
tion over Station WMUR at Man- 
chester. 


chester, Director in 


New Hampshire has con- 
ducted a unique series of radio 
programs on various departments of 
their state government. Quizzes are 
giver to high school students on the 
subjects covered and awards are 
made for the best grades on these 
quizzes. 

A different and unusual type of 
program is being conducted in Penn- 
sylvania. Julius Marymor, of Phila- 
delphia, is State Director for the 
Eastern District of Pennsylvania and 
Sherman T. Rock, of Pittsburgh, is 
Director for the Western District. 
They report that an active speakers’ 
program is in progress; that the Dau- 
phin County Bar is broadcasting a 
series entitled, “Choosing a Career”, 
over station WHGB at Harrisburg 
and that another radio program is 
being broadcast in Luzerne County. 
“Choosing a Career”, each week 
features some particular profession, 
trade or industry. 

Every effort is now being made to 
put a radio program on the air in 
every State during 1948; and if your 
State does not have a program, the 
National Director, W. Carloss Mor- 
ris, Jr., of Houston, Texas, will be 
pleased to hear from you and will 
supply you with material for a pro- 
gram in your State. 

[Epiror’s NOTE: Notice of Junior 
Bar Conference election will be found 
on page 725.] 
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Administrative Law laches in ap- 


plying for relief . . unless so provided 
by legislature, laches is not available 
to administrative agency as ground 
for non-performance of statutory 


duty. 


® Charles R. Krimm Lumber Co. v. 
Turney, U 
May 14, 
vested in 16 U. S. 
June 8, 1948.) 


On September 26, 1947, complain- 


S. Emergency Ct. App., 
1948, Magruder, J. (Di- 
Week 2590, 


Law 


ant filed with the Division of Liqui- 
dation (then liquidating the func- 
Office of Price Adminis- 


tration) a protest against the validity 


tions of the 


of Maximum Price Regulation 368, 
1943. 
ment action against complainant, for 
alleged violation of MPR 368, had 


been pending since October, 1944. 


issued April 16, An enforce- 


Lhe Director of the Division, by an 
1947, dis- 


missed the protest on grounds of 


order dated October 24, 


laches. Complainant thereafter 
turned to the Emergency Court ol 
\ppeals, which set aside the Direc 
tor’s order and remanded the cause 
to him for consideration of com- 
plainant’s protest on the merits. 
Section 204(d) of the Emergency 
Price Control Act of 1942 (56 Stat. 
31) deprived the district court of 
jurisdiction to pass on the validity 
of price control regulations, even 
when the issue was raised as defense 
to an enforcement action, and made 
the exclusive method of challenging 
such regulations protest to the Ad- 
ministrator under §203(a) of the 
\ct, or under certain circumstances 
resort to the Emergency Court of 
Appeals, either in the first instance 
or in review of the Administrator’s 
action, and, from there, by certio- 
($204 


‘The period of limitations on 


rari to the Supreme Court 
(a) ). 


filing such protests varied from time 
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to time until the Supplemental Ap- 
propriation Act of 1948 made Sep- 
tember 28, 1947, the bar date with 
respect to the regulation concerned. 

Against this background, the 
Court held that laches was unavail- 
able to the Director, despite the ad- 
ministrative burden of re-examining 
with limited funds and _ personnel 
The 
Court said “If the government in- 


regulations of long standing. 


sists upon pressing that enforcement 
action, we see nothing ‘inequitable’ 
in permitting complainants, even at 
this late day, to press their defense 
of invalidity, pursuant to the only 
procedure open to them under the 
Act”. 

Ihe Court rejected an argument 
that the Supplemental Appropria- 
tion Act of 1948 had given the Ad 
ministrator the power to dismiss for 
laches by providing ‘Nothing here- 
in shall be construed as in any way 
atfecting the right of the United 
States or any officer thereof to dis- 
miss any protest . or defend any 
on the ground of 
Reference to the Commit- 
tee hearings was held to make it clear 
that the purpose of the provision 
was to leave the question where it 
was before the enactment of the Act 
of 1948 when the statute had pro- 
vided that such protests could be 
made “at any time”. 


complaint 
laches”. 


Atomic Energy Commission . . rules of 
procedure announced governing ap- 
plications for determination of a 
reasonable royalty fee, just compen- 
sation or grant 
Patents and Inventions 
Atomic Energy Act. 


of award, under 


Section of 


® Code of Federal Regulations, Tit. 
II, Ch. I, Pt. 80, §§ 80.1-80.60 (13 
Fed. Reg. 3457). 

The Atomic Energy Commission, 


in the Federal Register of June 24, 
1948, published regulations govern 
ing procedure on applications seek 
ing the determination of just com 
pensation for patents revoked by the 
taken 
reasonable royalty fee for the use of 
the applicant’s invention or for a li- 
cense to utilize the invention of an- 


Act or pursuant thereto, a 


other, or the grant of an award, un- 
der the Patents and Inventions Sec- 
tion of the Atomic Energy Act. Ap- 
plications are to be considered by 
the Patent Compensation Board es 
tablished under the Atomic Energy 
Act. 


conditions for making application, 


The regulations set forth the 


as well as the form and content ol 
such applications. A preliminary ex 
amination of all applications is to 
be made by the Commission stafl. 
Within four months after receipt ol 
the application, unless such time 
has been specially extended, the Ot- 
fice of the General Counsel is re- 
quired to file a response with the 
Clerk of the Board. Provision is 
made for an informal pre-hearing 
conference, when deemed desirable 
by the Board, to simplify the issues. 
Applicants are entitled to be repre- 
sented by counsel. In each case the 
Board shall afford an opportunity 
for a hearing. In its discretion the 
Board may authorize oral argument 
at the close of the hearing, and shall 
permit the parties to submit briels 
The Board 


shall then prepare proposed findings 


and proposed findings. 


and determination to which the par- 
Final de- 
cision is to be rendered by the Board 


ties may file exceptions. 


on the entire record, together with a 
statement of its reasons or basis, de- 
termining a reasonable royalty fee, 
the amount of just compensation, 
or the amount of an award, as the 


case may be. The order of the Board 
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onstitutes the final action’ of the 
(commission. 
Bankruptcy . . interest . . interest on 


tax claims against bankrupt allowed 
only to the date the bankruptcy peti- 
tion was filed. 


® Saper v. City of New York, C.C.A. 
2d, May 25, 1948, Clark, C.J. 

=" Carter v. U. S. and State of New 
York, C.C.A. 2d, May 25, 1948, A. 
Hand, C.J. 

Both of these cases turn on the 
juestion whether interest on tax 
claims against a bankrupt is allowed 
only to the date of filing the petition 
in bankruptcy, or until payment of 
he claim. The result reached is 
said to be in conflict with the First 
Circuit, and the decisions reveal a 
sharp division between the Second 
Circuit judges. 

In the Saper decision, Clark, L. 
Hand and Swan, C.]]., established the 
Second Circuit rule that interest on 
tax claims is allowed only to the date 
of filing of the petition. The Court 
noted that the decision below (75 
Kk. Supp. 458, $.D.N.Y., per Coxe, 
D.J.) allowing interest to the date 
of payment was in accord with Davie 
v. Green, 133 F. (2d) 451 (CCA Ist), 
but mevertheless reversed on the 
that the 1938 Chandler 
amendments to the Bankruptcy Act 
had completed “the process of as- 
similation 


theory 


other 
debts”, and accordingly precluded 
allowance of interest after the peti- 
tion in bankruptcy was filed. Ac- 
cording to the Court, the original 
Bankruptcy Act treated tax claims 
separately 


of tax claims to 


from other debts, and 
thus gave impetus to judicial devel- 
opment of the rule that tax claims, 
unlike other debts of the bankrupt, 
bore interest to the date of pay- 
ment. See United States v. Childs, 
(1924) 266 U.S. 304. Even after 
s64a [1] USC §104(a)] was 
amended in 1926 to relegate tax 
claims to sixth of the seven priorities 
of claims then established, the fed- 
eral former 
1938 
“it was at least odd to 


courts continued the 
However, after the 


amendments, 


practice. 


think that a wage claim up to $600 


was ‘paid in full’ when paid with- 
out interest, whereas a tax claim of 
later priority was not so paid until 
interest of 12 per cent or more was 
included”. The Court expressed the 
belief that, despite the absence of 
legislative indicating that 
Congress ever considered the instant 
problem, non-allowance of interest 
after the petition was filed was con- 
sistent with the 1938 amendments, 
and, moreover, freed the trustee in 


history 


bankruptcy from the incubus of hav- 
ing the bankrupt’s estate eaten up 
by interest if he unsuccessfully re- 
sisted tax claims. 

A. Hand and Chase, C.JJ., who 
sat with Clark, C.J., on the Carter 
case, deemed the First Circuit rule 
to be correct, but permitted the 
decision to be governed by the Saper 
case, since it represented “the view 
of the majority of the five judges” 
who sat on the two cases. Accord- 
ingly, the Court affirmed the deci- 
sion below (In re Union Fabrics, 73 
F. Supp. 685, S.D.N.Y., per Bright, 
D.J.) that tax claims 
should be allowed only to the date 
of filing of the petition. 


interest on 


The opin- 
ion was expressed, however, that the 
longer interest period for tax claims 
rested on §57(j) of the Bankruptcy 
Act [ll USC §93(j)], which had 
not been substantially altered by the 
1938 amendments, and that ‘“Con- 
gress would not have made such a 
far-reaching change as would result 
by reversing these prior interpreta- 
tions without clear and specific en- 
actment”. The Saper conclusion 
was characterized as “a conjectural 
interpretation”. 

Carriers .. ICC . . application for op- 
eration of lead-lined motor vehicles 
as common 


carrier of radioactive 


materials denied as not warranted 
by present public convenience and 


necessity. 


® W. J. Dillner Transfer Co., Ex- 
tenston—Radioactive Materials, No. 
MC-21623 (Sub-No. 72), June 14, 
1948, Patterson, Comr., dissenting. 

Applicant sought authorization to 
operate as an irregularly scheduled 
common carrier of radioactive ma- 
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terials by specially-constructed, lead- 
lined motor vehicles. The applica- 
tion was supported at the hearing 
by expert forecasts of the future of 
radioactive materials, the demand 
for shipping facilities and the precau- 
tions necessary in shipping. The Com- 
mission was not satisfied, however, 
with the evidence as to the necessity 
and utility of the specially-designed 
trucks, and found insufficient evi- 
dence of an active present demand 
The 


own 


for such transport service. 


Commission pointed to its 
recently adopted regulations (Docket 
No. 3666, October 24, 1947) govern- 
ing the shipment of such materials, 
which require special containers but 
not special vehicles, as adequate in 
the light of present knowledge, 
although professedly alterable in the 
light of further experience. 
Therefore the application was 
denied for insufficient showing that 
the public convenience and necessity 
required certification of the pro- 
posed operation. It was emphasized, 
however, that this decision did not 
foreclose future certification of ap- 
plicant or other carriers, should a 
need for a special radioactive ship- 
ping emerge; 
authorization for such service could, 


service temporary 
it was said, be obtained on short 
notice under the provisions of § 
210 (a) of the Interstate Commerce 
Act, as amended. 


Civil Rights . . race discrimination by 
state-aided school exclusion of 
Negro by Maryland art institute was 
not in violation of Fourteenth Amend- 
ment since, despite partial public sup- 
port and use of municipal building at 
token rent, the Institute was found to 
be a private concern. 


® Norris v. 


of Baltimore and 


Mayor & City Council 
The Maryland 
Institute for the Promotion of the 
Mechanic Arts, U.S.D.C., Md., June 
18, 1948, Chesnut, D.J. (Digested in 
16 U.S. Law Week 2626, June 29, 
1948.) 

Defendant Institute, a 
non-profit corporation, denied ad- 


private 


mission to its art classes to plaintiff 
Negro solely because of his race. 
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which received 23 


The Institute, 


per cent of its support from state and 
city funds, extended a number of 
“scholarships” to  city-appointed 
students; plaintiff, however, sought 
admission as a private student, not 
as a city appointee. Alleging that 
the public support made the Insti- 
tute’s admission policies state action 
within the purview of the Four- 
teenth Amendment, plaintiff sued 
to enjoin the Institute from denying 
him admission. In the alternative, 
plaintiff sought to enjoin defendant 
mayor from paying over city funds 
to defendant Institute. 

In denying the injunction against 
defendant Institute, the Court dis- 
tinguished Kerr v. Enoch Pratt Free 
Library, 149 F. (2d) 212, where it 
was held that a library, although 
managed by a_ self-perpetuating 
board of trustees, was a state instru- 
mentality and could not discriminate 
against Negroes when 99 percent of 
its funds came from public sources, 
it occupied a publicly-owned build- 
ing, its budget, disbursements and 
salary schedules were determined by 
city officials, and its employees were 
retired as city employees. The Insti- 
tute here involved was held to be a 
private concern, despite the 23 per 
cent public support and the use of 
a municipal building at a_ token 
rent, because the selection of officers 
and employees and the formulation 
of operating policies were indepen- 
dent of public control, and because 
the Institute had substantial facili- 
ties and income of its own and its 
employees had no public status. The 
funds derived from the city were said 
to represent, in effect, payment for 
the “scholarship” students under the 
informal continuation of an earlier 
contract. The state funds appro- 
priated to the Institute were held 
not to be inconsistent with the state 
policy of making donations to pri- 
vate charitable organizations. <Ac- 
cordingly, as a private concern, the 
Institute was free to discriminate if 
it so chose. 

The Court also denied the re- 
quested alternative injunction 
against payment of city funds to the 
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Institute, for failure to allege or 


prove the jurisdictional amount. 
The Court expressed the further 
belief that taxpayers’ suits against 
municipal authorities are handled 
more properly in a state than in a 


federal court. 


Civil Rights. .use of names and un- 
copyrighted music of Russian com- 
posers in anti-Soviet motion pic- 
ture is not enjoinable as libel or 
violation of Civil Rights Law or of 
composers’ moral rights or as delib- 
erate infliction of injury without just 


cause, 


Twentieth Cen- 
tury-Fox Film Corp., N. Y. Supreme 
Ct., Spec. Term, Pt. III, N. Y. Co., 
June 4, 1948, Koch, J. 

Charging libel and violation of 
the Civil Rights Law, plaintiff Rus- 


sian composers sought to enjoin the 


® Shostakovich v. 


use of their names and music in a 
motion picture depicting espionage 
in Canada attributed to representa- 
tives of the U.S.S.R. Plaintiffs con- 
tended that such use of their names 
and music necessarily implied thei 
endorsement of an anti-Soviet film 
and thereby subjected them to “the 
false imputation of being disloyal to 
their country”. This was claimed 
in additon to cause the deliberate 
infliction of an injury without just 
cause and the violation of plaintiffs’ 
moral rights as composers. 

The Court denied their motion 
in all Since _ plaintiffs’ 
uncopyrighted 
and unprotected there was said to be 
no invasion of the right of privacy 
secured by §§50 and 51 of the Civil 
Rights Law. The Court noted that 
the use by others of the names of 
authors in copying, publishing or 
compiling their works has long been 
permitted in the absence of copy- 
right protection. 


respects. 


compositions were 


Neither was any 
implication that plaintiffs collaborat- 
ed in the picture’s production found 
to exist since the works of the com- 
posers were in the public domain. 
Hence, in the Court’s opinion, there 
was no showing of the existence of 
libel as a ground for injunctive re- 


lief. Further, there was no clear 


showing of the infliction of a willful 
injury or of any invasion of a moral 
right. 
sidered too vague for application in 


The Court apparently con- 


any but clear cases the doctrine of 
a composer’s moral right to prevent 
the use of his composition in such a 
manner as would be violative of his 
rights, in view of the fact that under 
the present state of the law “the very 
existence of the right is not clear, the 
relative position of the rights there- 
under with reference to the rights of 
others is not defined nor has the 
nature of the proper remedy been 
determined.” 


Courts . . disqualification of judge 

trial judge who found appellant 
guilty of contempt of Congress was 
not required to disqualify himself 
for personal bias and prejudice by 
reason of his earlier activities in dif- 
ferent capacity in inquiries directed 
against aliens and Communists, in- 
cluding appellant. 


® Eisler v U.S., U.S. Ct. App., D.C., 
June 14, 1948, Clark J. 

Appellant, who identified himself 
as a “German Communist”, ap- 
pealed from conviction of contempt 
of a Congressional investigating com- 
mittee (a violation of 2 USC §192) 
making the points, inter alia, that 
the trial judge had_ erroneously 
failed to disqualify himself after 
appellant had filed an affidavit of 
bias and prejudice pursuant to §21 
of the Judicial Code (28 USC §25). 
Che Court held that the affidavit was 
properly stricken on the principal 
grounds that it was filed too late and 
was legally insufficient. 

Section 21 requires that an afh- 
davit of bias and prejudice be filed 
not later than ten days prior to the 
beginning of the term of court, un- 
less good cause be shown for later 
filing. Trial of the instant case, 
originally set for May 26, 1947, be- 
gan June 4, 1947, after having been 
twice continued at the request of 
appellant’s counsel; the affidavit was 
filed May 29. Appellant alleged that 
he did not ascertain the identity of 
the trial judge until May 20, and 
that the death on May 23 of a bro- 
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ther of one of his three counsel (but 
not the counsel who certified the 
afidavit) prevented the giving of 
the immediate attention of counsel 
to the filing of the affidavit. On 
the Court held that 
“good cause” for delay had not been 


these facts, 


shown. 


Appellant, in his affidavit, alleged 
bias and prejudice on the grounds 
that the trial judge (Holtzoff, D.J.), 
in his former capacity as an Assist- 
ant to the Attorney General, had di- 
rectly assisted FBI inquiries into the 
aliens and 
nists, including appellant, and had 
sponsored legislation to deport alien 
Communists. In addition, it was 
alleged that the trial judge was a 
personal friend of the Director of 


activities of Commu- 


the FBI, said to be “violently anti- 
Communist”. 


The Court held this affidavit legal- 
ly insufficient to require disqualifica- 
tion, since “Prejudice, to require 
recusation, must be personal accord- 
ing to the terms of the statute, and 
impersonal prejudice resulting from 
a judge’s background or experience 
within the purview of 
the statute’. Furthermore, the Court 
styled the " 


is not 
afhdavit “a starting 
to becloud the real issue 
in the case” by attempting to divert 
attention from appellant’s contempt 
to the alleged persecution of appel- 
lant for his political beliefs. In the 
Court’s opinion, evidence bearing 
on the possible motives of the Com- 
mittee in seeking to examine appel- 


point 


lant was properly excluded as ir- 
relevant to the issue tried. 
Prettyman, J., dissenting, main- 
tained that the affidavit established 
grounds for disqualification because 
the trial judge had previously served 
in a capacity tantamount to prose- 
cutor of the case against appellant. 
Moreover, he felt that the affidavit 
had been filed in time, since the 
“ten day” clause of §21 was inappli- 
cable to the District Court for the 
District of Columbia which has no 
fixed term but sits continuously, with 
a rotating panel of twelve judges. 
Accordingly, the criterion should 


have been whether appellant had 


filed the affidavit with “due diligence” 
after learning the identity of the 
judge. This criterion was, in his 
opinion, satisfied by filing nine days 
after learning who would preside at 
trial; it was said that the majority 
holding would require “almost in- 
stantaneous” filing after revelation 
of the trial judge and thus “almost 
make mandatory the filing of the 
affidavit without deliberate and care- 
ful consideration of counsel’. 


Labor Law . . Norris-La Guardia Act 

. federal government which seized 
railroads pursuant to Executive Order 
No. 9957 on May 10, 1948, is en- 
titled to permanent injunction res- 
training unions from engaging in a 
. Norris-La Guardia Act would 
not prevent injunction even if Gov- 
ernment not in control. 


strike . 


® U.S. v. Brotherhood of Locomo- 
tive Engineers, et al, U.S.D.C., D.C., 
July 2, 1948, Goldsborough, J. 

In view of the failure after pro- 
longed negotiation of certain railway 
carriers and defendant unions to 
reach an agreement in settlement of 
a wage dispute, and in view of an 
imminent strike threatened by de- 
fendants which would result in the 
immediate cessation of virtually all 
railway operations, the United 
States, pursuant to Executive Order 
No. 9957 issued on May 10, 1948, took 
possession of and assumed control 
and operation of the affected car- 
riers. The United States thereupon 
replaced the carriers as employer of 
the employees performing services on 
the seized carriers, and the Secretary 
of the Army was by the Order given 
managerial authority over the affect- 
ed railroads and the power to fix 
wages, hours, terms and conditions 
of employment. Despite this fact 
the strike call was not withdrawn 
by defendants and continued out- 
standing. Upon petition by the 
federal government for a permanent 
injunction restraining the unions 
from engaging in the strike, a tem- 
porary restraining order was issued 
May 10, 1948, and subsequently ex- 
tended to June 11, 1948. At that 
time a preliminary injunction was 
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granted. 

Upon final hearing on July 1, 
1948, the Court issued a permanent 
injunction on the ground that the 
threatened strike, if permitted to 
occur, would deprive the country 
of essential transportation service 
and greatly obstruct the flow of inter- 
state commerce and the transmission 
of the mails, would deprive the 
\rmy of supplies and mobility of 
personnel, would prevent the carry- 
ing out of the foreign assistance pro- 
grams under the Economic Coopera- 
tion Act, would interfere with the 
discharge of vital governmental 
functions and frustrate the consti- 
tutional grant of power to the Ex- 
ecutive, and would imperil the na- 
Unless the 
the Court 
found that the federal government 
suffer 


tional health and safety. 


strike were enjoined, 


would irreparable and_ ir- 
remediable injury. The assumption 
by the United States of possession, 
control and operation of the rail- 
The Court 
held that there was no statute, not 


roads was deemed valid. 


Guardia 
Act, the Railway Labor Act or the 
Labor-Management Relations Act of 


excepting the Norris-La 


1947, which would prohibit the is- 
suance of an injunction under the 
facts of the case. 


In his oral opinion of July 1, 1948, 
stated that the 
Workers case, 


Goldsborough, J., 

1947 United Mine 
330 U.S. 258, where the Government 
was in control of the coal mines, 
He added, how- 
ever, that even if the Government 


was controlling. 


had not taken over the railroads the 
injunction against the unions should 
have been made permanent in spite 
of the Norris-La Guardia Act, stating 
“They can strike under the Norris- 
La Guardia Act, even when it would 
. but 
. . . however much right they have 
on their side, they can’t go to the 
point of adopting a process which 
will disintegrate society itself, and 
that is the situation’here.” Further, 
“to permit a strike of this kind to 


cause great inconvenience 


take place is an extreme situation 
which society is not required to toler- 
ate under the Norris-La Guardia 
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Act, and the injunctive process is a 
proper process to pursue peacefully 
under the Debs case... ”, 158 U.S. 
564. 


Landlord and Tenant . . former tenant 
may maintain action for damages 
where landlord obtains OPA certi- 
ficate of eviction on false represen- 
tation of requirement of premises for 
own use and then fails to use them. 
® Alabiso v. Schuster, N.Y. Supreme 
Ct., App. Div., 4th Dept., May 26, 
1948, Kimball, J. 

Plaintiff alleged that as a formet 
had vacated his housing 
defendant 


tenant he 
accommodations after 
landlord, representing that he re- 
quired the premises for personal use, 
had obtained an OPA certificate of 
He alleged that defendant 


did not intend to and did not use 


eviction. 


the premises himself and sued fon 
damages based on fraud and deceit. 
Denial of a motion to dismiss fon 
failure to state a cause of action was 
affirmed. 

The Court reasoned that the fraud 
was extrinsic, since obtaining the 
OPA certificate, which removed the 
statutory bar to the maintenance of 
eviction proceedings, was but one 
stage in the over-all fraud practiced 
on plaintiff, and since plaintiff could 
not successfully controvert the land- 
lord’s representations of intention 
The OPA cer- 
lificate was not, in the Court’s opin- 


until after the event. 
ion, open to collateral attack. How- 
ever, plaintiff did not seek to set it 
aside, but only assailed its use in a 
fraudulent scheme. Analogy was 
made to cases holding that use of an 
unimpeachable judgment as a means 
of perpetrating fraud gives rise to 
fraud and 


a cause of action for 


: : 
accelt. 


Landlord and Tenant . . rent regula- 
tion . . Housing Expediter and agents 
entitled to access to apartment houses 
for the purpose of making inspec- 
tions and conducting investigations 
as to violations éf the Housing and 
Rent Acts. 

" Woods vy. Carol Management 
Corp., C.C.A. 2d, June 16, 1948, 
\. Hand, C.J. 
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Agents of plaintiff Housing Expe- 
diter sought to investigate reports by 
tenants of violations of rent control 
regulations, but were denied admis- 
sion to the apartment houses owned 
by defendants. Plaintiff applied for 
1 mandatory injunction restraining 
interfering with 
denial of the 


defendants from 
such investigations; 
requested injunction was reversed on 
appeal. 

The 
both under the Housing and Rent 


alleged violations occured 
Act of 1947 and its predecessor, the 
Act of 1942. Section 202 (b) of the 
earlier Act specifically authorized in- 
spections of rental property, a pro- 
vision which was held to remain in 
force as to offenses allegedly com- 
mitted before July 1, 1947, since 
$1 (b) 
1946, preserved “the provisions of 
this Act... 
taining any proper suit, action, or 
prosecution” with respect to offenses, 
rights or liabilities accruing prior to 
date. While the 
1947 Act made no provision for such 
inspections, the Court maintained 
that “the duties imposed by the Act 
of 1947 .. . justify the right to in- 


of the Act, as amended in 


. for the purpose of sus- 


the termination 


spect leased premises in order to 
detect violations” arising during the 
life of the Act. 

Moreover, the Court expressed the 
view that plaintiff's “representatives 
sought to call on the tenants as to 
lawful business with which both the 
Expediter and the tenants were 
properly concerned.” It added “they 
were in no sense mere interlopers 
whom the landlord might exclude 
from the passageways in the apart- 
ment house’, 


Workmen's Compensation .. Michigan 
Act requiring periodic 


” 


‘complete 
of employees 
exposed to dust under penalty of 
ineligibility for workmen's compen- 
sation benefits held unconstitutional. 


physical examination 


® International Molders & Foundry 
Workers Union of North America, 
AFL v. Enterprise Foundry Co., 
Mich. Supreme Ct., May 18, 1948, 
Bushnell, Ch.]. (Digested in 16 U.S. 
Law Weck 2592, June 8, 1948.) 


Employees in certain industries 
marked by the prevalence of “sili- 
cosis, pneumoconiosis, or other dust 
disease” were required by a 1945 
Michigan statute (Act No. 318) to 
submit periodically to a “complete 
physical examination”, at the em- 
ployer’s expense, under penalty of 
loss of eligibility for workmen’s 
compensation benefits. Affected em- 
ployees sought a declaratory decree 
that the Act was unconstitutional. 
A decree sustaining the Act was va- 
cated on appeal. 

The 
argument that the required physical 


Court was not swayed by 


examinations might eliminate em- 
ployees with latent or potential phy- 
sical defects, thus depriving them of 
opportunity to work and reducing 
the liability of employers and insur- 
ers under the Workmen’s Compen- 
sation Act. Nor did the Court find 
impressive argument that the Act 
established an unreasonable, and 
hence unconstitutional, classification 
since it failed to include other classes 
of workers exposed to similar occu- 
pational hazards. Both these objec- 
tions were deemed matters for legis- 
lative discretion. 

The Court agreed, however, with 
plaintiff employees that the require- 
ment of “complete physical exami- 
nation” was indefinite and incapable 
of enforcement. The opinion stressed 
expert testimony that a “complete” 
examination was ill-adapted to the 
desired end, since detection of sili- 
cosis and related diseases, while still 
at an early stage, requires a specific 
and highly specialized examination. 
Moreover, the penalty for refusal to 
submit to examination was deemed 
susceptible to interpretation as op- 
erating in perpetuity, and as barring 
employees involved from any com- 
pensation, whether related to dust 
diseases or not. 


Further Proceedings in Cases Re- 
ported in this Division. 
® The following action has been 
taken in the United States Supreme 
Court: 

Affirmed, June 21, 1948: U.S. v. 
C.I.O. et al—Labor Law (34 A.B.A.]. 
117. 418; May, 1948). 
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Practising lawyer's guide to the 


current LAW MAGAZINES 


Ap MINISTRATIVE LAW-— 
Non-Reviewable Administrative 
{ction”: Professor Kenneth Culp 

Davis, of the University of Texas 

l.aw School, continues his publica- 

tion of studies in administrative law, 
with the leading article entitled as 
above in the June issue of the Unt- 
ersity of Pennsylvania Law Review 

(Vol. 96—No. 6; pages 749-792). He 

raises questions of non-reviewability 

in the light of the Administrative 

Procedure Act and finds that as a 

matter of practice questions sup- 

posedly beyond the scope of review 
are often indirectly passed on by the 

Courts. (Address: University of 

Pennsylvania Law Review, 3400 

Chestnut Street, Philadelphia 4, Pa.; 

price for a single copy: $1.00.) 


Const TUTIONAL LAW — 
“The Church, the State and Mrs. 
McCollum”: Dean Clarence E. Man- 
ion, of the College of Law at the 
University of Notre Dame, in the 
May issue of the Notre Dame Lawyer 
(Vol. XXITI—No. 4; pages 456-480) 
writes a sharp and documented chal- 
lenge of the majority decision of the 
Supreme Court in People ex rel. 
Vashti McCollum v. Board of Edu- 
cation, 69 S. Ct. 461 (1948). He as- 
cribes the majority ruling to an un- 
warranted assumption, gradually de- 
veloped in recent years, that the 
Fourteenth Amendment carries over 
as a restriction against the States all 
of the provisions of the First Amend- 
ment to the Constitution. He also 
contends that, “Granting the Court's 
de facto application of the First 
Amendment to the States, it should 
have gone no farther than to pre- 
vent the official establishment or 
encouragement of one 


preterred 





sect of religion over another with 
its implicit burdens and or dis- 


qualifications upon  non-conform- 
ers”. Quoting at length from Mr. 
Justice Brewer’s opinion in Church 
of the Holy Trinity v. U. S., 143 
U. S. 457, and taking stock of ref- 
erences to God and religion con- 
tained in the organic laws of the 
nation and the individual States, 
Dean Manion argues that the com- 
plete secularization of State and 
federal governments, as would be re- 
quired under the “wall of separa- 
tion” theory erected by the McCol- 
lum case, is without support in our 
This well-poised article 
could well be read with our editorial 


history. 


“No Law But Our Own Preposses- 
sions” (34 A.B.A.]. 482; June, 1948) 
and former Chief Justice Bakke’s 
comments in “Views of Our Readers’”’ 
in this issue. (Address: Notre Dame 
Lawyer, Notre Dame, Ind.; price for 
a single copy: $1.00.) 


Corpora TE FINANCE—Regu- 
lation of Security Isswes—Sympos- 
ium: The June number of the Van 
derbilt Law Review (Vol. 1—No. 4) 
is devoted to a symposium of eight 
articles on various phases of current 
problems in corporate financing and 
the regulation of security issues. Be- 
ginning with a general description 
of “The International Bank for Re- 
construction and Development”, by 
Robert L. Garner, its Vice President 
(pages 501-511) and a statement of 
an introductory character on “Ameri- 





can Business and Risk Capital”, by 
Emil Schram, President of the New 
York Stock Exchange (pages 512 
515), the symposium includes mor« 
detailed studies of particular prob- 
lems. Louis Loss, Chief Counsel of 
the Division of Trading and Ex- 
changes of the Securities and Ex- 
change Commission, contributes a 
discussion of “The SEC and the 
516-530) , 
which deals with broker-dealer re- 


Broker-Dealer” (pages 
vocation proceedings before the SEC. 
Mr. Loss reviews the legal basis for a 
number of recent decisions by the 
SEC and undertakes to relate the 
bases for those decisions to common 
law principles of agency. An article 
which gives broad approval to com- 
petitive bidding in debt financing, 
“Negotiated vs. Competitive Debt 
Financing” (pages 531-552), is writ- 
ten by Ralph S. Peterson of the 
financing firm of Halsey, Stuart & 
Company; but the symposium does 
not include a portrayal of the many 
pitfalls which may be encountered in 
an extension of competitive bidding 
to the financing of industrial under- 
takings. It contains also an article 
on “Corporate Capitalization”, by 
Chester Rohrlich, of the New York 
Bar; another on the relation of fed 
eral regulation of securities to State 
laws against gambling, by Walter H. 
Moses, of the Illinois Bar; and one 
on the “Significance of Capital Sur- 
plus”, by Charles E. Crouch, Asso 
ciate Professor of Business Adminis- 
Vanderbilt 
(Address: Vanderbilt Law Review, 


tration at University. 


Vanderbilt University, Nashville, 
Tenn.; price for a single copy: 
$1.00.) 


Corporate REORGANIZA- 
TIONS—“Feasibility in Chapter. X 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus hancling and postage, a planograph or other copy of 


a current article. 
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Calk- 
ins, Associate Professor of Finance at 


Reorganizations”: Francis J. 
Marquette University, is the author 
of an article in the May issue of the 
Harvard Law Review (Vol. 61—No. 
5; pages 763-781) which covers all 
of the 
cases in recent years and undertakes 


important reorganization 
to appraise the results of particular 
forms of recapitalization in terms of 
fairness as well as feasibility. (Ad- 
dress: Harvard Law Review, Gannett 
House, Cambridge, Mass.; price for 
a single copy: $1.10.) 


Courts—vnited States Judiciary 
and Federal Practice—‘The Federal 
Judicial System”: A thoughtful essay 
on the development of our system of 
federal Courts is in the April issue 
of the Indiana Law Journal (Vol. 
23—No. 3; pages 236-270). Written 
by John P. Frank, Assistant Profes- 
sor of Law at Indiana University, its 
approach is for the most part histori- 
cal. The author’s conclusion is that 
the basic reason for the creation of 
the federal Courts as they exist to- 
day cannot be stated with certainty, 
but he makes the rather novel sug- 
gestion that possibly our domestic 
federal legal system may be essential- 
ly a by-product of the problems of 
international relations that  con- 
fronted the founding fathers. (Ad- 
dress: Indiana Law Journal, Bloom- 
ington, Ind.; price for a single copy: 
$1.00.) 


Cour TS—Parties—“Amicus Cu- 
riae—Ministers of Justice’: An ar- 
ticle of high importance to the legal 
profession and the administration of 
justice was in the March issue of the 
Fordham Law Review (Vol. 17—No. 
1; pages 38-62). Under the above- 
quoted title, Edmund Ruffin Beck- 
with and Rudolph Sobernheim, of 
the New York Bar, examine the his- 
torical and juridical aspects of the 
admission of amici curtae to litiga- 
tion between parties, in Courts and 
before quasi-judicial tribunals, in 
aid of the right judgment through 
an adequate presentation of factual 
backgrounds and the adequate repre- 
sentation of the public interest. The 
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rules and practice of British and 
American Courts are analyzed, as 
well as the many rulings of federal 
and State Courts as to permitting 
such interventions and the treatment 
accorded to arguments and facts pre- 
sented by amici curiae. In all of 
these respects the article will be of 
much usefulness to practitioners, as 
it gives the best coverage, in fact 
the only comprehensive coverage, of 
the subject that we have seen. The 
authors are of the opinion that the 
existing rules are too restrictive, that 
the Courts in consequence tend to 
“sidestep”, and that there is need 
for a constructive re-examination 
which will so revise the rules as to 
distinguish in gradations between in- 
terventions to serve wholly private 
interests in litigation that has no 
public aspects and interventions in 
cases that are consequential from the 
point of view of the long-run public 
interest. The authors suggest a 
Bar Association which undertakes 
to intervene in a matter of public 
concern is 
“probably amicus par excellence’; 


law or _ professional 
the instances of such interventions, 
notably by the American Bar Asso- 
ciation, are cited. 
There is much in this article which 
could advantageously be studied by 
rule-making 


reviewed and 


Courts, by judicial 
councils and law revision commis- 
sions, and by all Bar Associations. 
(Address: Fordham Law Review, 
302 Broadway, New York, N. Y.; 
price for a single copy: $1.00). 


CCourTs—“Defects in the Admin- 
istration of Justice in Hamilton 
County (Cincinnati), Ohio”: The 
June number of the Journal of the 
American Judicature Society (Vol. 32 
—No. 1; pages 14-22) gives space, 
under the above-quoted title, to a 
rather detailed report on the indi- 
cated subject-matter, by Charles O. 
Porter, then a third-year student in 
the Harvard Law School on leave at 
the time. His survey was sponsored 
by the Good Government League, 
but it and its recommendations have 
not been received altogether favor- 
ably by the Cincinnati press, the Bar 
Associations, or the judges of the 


Courts concerned. Although nine de- 
fects are specified and described, the 
Journal says that, far from being “a 
horrid example”, the Courts and Bar 
of the Ohio city “compare favorably 
with the best of the rest of the coun- 
try”. In any event, such a report is 
worth obtaining and reading. It 
reflects what a mature law student 
observed and thought as to “law in 
action”; it might serve as a measuring 
stick for analysis of the administra- 
tion of justice in other localities. 
The absence of reasoned criticisms of 
our judicial system, however un- 
founded in part, and of remedial 
suggestions for further improvement, 
would be far less salutary than their 
Even the 
and protest aroused, perhaps for local 
reasons not closely related to the 
report itself, may be wholesome as 
sooner or later leading to objective 


recurrence. indignation 


search for facts and remedies. (Ad- 
dress: Journal of the American Judi- 
cature Society, Hutchins Hall, Ann 
Arbor, Mich.; a single copy will be 
sent free on request) . 


Feperat COURTS—Sympostum 
on United States Judiciary—A sym- 
posium on our federal Courts and 
federal judicial system was published 
in the Winter, 1948, issue of Law 
and Contemporary Problems (Vol. 
13—No. 1; pages 1-243). 
articles by legal scholars, judges and 
practicing attorneys are included in 
the symposium, as follows: ‘‘Histori- 
cal Bases of the Federal Judicial Sys- 
tem”, by John P. Frank, Assistant 
Professor of Law, Indiana Univer- 
sity; ‘Federal Courts in Foreign Sys- 
tems”, by Professors Stefan A. Ries- 
enfeld and John N. Hazard, of the 
University of Minnesota and Colum- 


Eleven 


bia University, respectively; “Fed- 
eral Criminal Jurisdiction and Pro- 
Discretion”, by L. B. 
Schwartz, Assistant Professor of Law, 
University of Pennsylvania; ‘‘Juris- 
diction in Bankruptcy”, by Profes- 
sor Riesenfeld and William E. Muss- 
man, Assistant Professor of Law, 
University of Minnesota; “The Juris- 
diction of Federal Courts in Labor 
Disputes”, by Professor Ray Forres- 
ter, Tulane University; “The Func- 


secutors’ 
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tions of the Lower Federal Courts as 
Protectors of Civil Liberties”, by 
Osmond K. Fraenkel, member of the 
Board of Directors of the American 
Civil Liberties Union; “The Influ- 
ence of Federal Procedural Reform”, 
by Charles E. Clark, Judge of the 
United States Circuit Court of Ap 
peals for the Second Circuit; “Th 
Law Applied in the Federal Courts”, 
by Frank W. Snepp, member of the 
class, Duke University 
Law School; ‘““The Administration 
of the Federal Courts”, by Henry P. 
Chandler, Director of the Adminis- 
trative Office of the United States 
Courts; “Federal Judicial Statistics”, 
by Will Shafroth, Chief of the Divi- 
sion of Procedural Studies and Statis- 
tics, Administrative Office of the 
United States Courts; and ‘Federal 
Jurisdiction and the Revision of the 
Judicial Code,” by Professor Herbert 
Wechsler, Columbia Law School. As 
Professor Brainerd Currie, of the 
Duke University School of Law, 
points out in a foreword, a “re-ex- 
amination of the federal judicial 
system as an institution is particular- 
ly appropriate at this time”. (Ad- 
dress: Law and Contemporary Prob- 
lems, Duke Station, Durham, N. C.; 
price for a single copy: $1.00.) 


third-year 


Feperat PROCEDURE—“The 
Lost Horizon in Pleading Under the 
Federal Rules of Civil Procedure”: 
Judge James Alger Fee, of the 
United States District Court for Ore- 
gon, contributed an excellent article 
on pre-trial procedure to the May, 
1948, issue of the Columbia Law Re- 
view (Vol. 48—No. 4; pages 491-515). 
Commenting specifically on the 
simplified rules of federal pleading, 
Judge Fee points out the necessity 
of using supplementary procedures 
in order adequately to define and 
delimit the issues in law suits involv- 
ing modern business transactions, 
and then proceeds to discuss in de- 
tail various aspects of pre-trial pro- 
cedure, including time, place, par- 
ticipants, documents, and the pre- 
trial order. It is Judge Fee’s view 
that pre-trial procedure should pro- 
perly involve a formal proceeding in 
open Court, at which the parties and 


counsel are present, of which a writ- 
ten record is kept and which results 
in an inflexible order drawn by the 
attorneys and approved by _ the 
(Address: Columbia Law 
Review, Kent Hall, Columbia Uni- 
versity, New York 27, N. Y.; price 
for a single copy: $1.00.) 


Court. 


J uRtsPRUDENCE — “An Intro 
duction to Legal Reasoning”: The 


Spring issue of the University of 
Chicago Law Review (Vol. 15—No. 
3; pages 501-574) carries as its lead- 
ing article a lengthy exposition by 
Professor Edward H. Levi, of the 
University of Chicago Law School, 
of his theories on the nature of legal 
reasoning. His presentation is in 
terms of developing doctrines in case 
law and statutory and constitutional 
interpretation. He compares the de- 
velopment of the doctrine of dan- 
gerous instrumentalities through a 
succession of decisions not based 
upon statute, with the development 
of an expanded meaning of statu- 
tory words in the Mann Act. His 
conclusion is that in both spheres 
the process of legal reasoning re- 
flects shifts in social and economic 
theories; but that the process is one 
of adaptation to make the legal 
system work. (Address: University 
of Chicago Law Review, 5750 Ellis 
Avenue, Chicago 37, Ill; price for a 
single copy: $1.00.) 


Lasor RELATIONS LAW — 
“Problems in Labor Arbitration”: 
Lawyers who are called on to advise 
or take part in the arbitration of 
labor disputes, under collective bar- 
gaining contracts or otherwise, will 
find it worth while to obtain and 
read the well-annotated article under 
the above title in the April number 
of the Missouri Law Review (Vol. 13 
—No. 2; pages 143-169), by J. Noble 
Braden, the experienced tribunal 
vice president of the American Arbi- 
tration Association and special lec- 
turer on arbitration law at the Yale 


Law School. The author reports the 
increasing use of arbitration, and 
advance provision for it in the con- 
tracts, as mode of settling wage and 
grievance disputes; and he is of 


Law Magazines 


course strongly in favor of it, and 
describes what his Association has 
done to make special machinery 
available for labor arbitrations. 
An interesting and timely feature 
of Mr. Braden’s exposition is his dis- 
cussion of the frequent departure 
from a basic principle of both the 
common law and the statute law, 
in the arbitration provisions of many 
various govern- 
mental tribunals such as the War 
Labor Board. It has long been re- 
garded as sound and settled that all 
members of a board of arbitration 
should be impartial, should have no 
interest in the outcome of the pro- 


contracts and in 


ceedings, and no relations with the 
parties or the subject-matter which 
could give rise to an assumption of 
bias. Courts have severely disap- 
proved the practice of appointing 
representatives of the parties to an 
arbitration board, with an impartial 
chairman having the deciding vote 
but necessarily dependent on obtain- 
ing the vote of one party or the other 
(A. T. and S. F. Ry. Co. v. Brother- 
hood, (1928) 26 F. 2nd 413, 419, 
CCA 7th; American Eagle Fire In- 
surance Co. v. New Jersey Insurance 
Co., (1925) 240 N.Y 398, 148 N.E. 
562). Mr. Braden argues that the tri- 
partite board is a “radical and .. . un- 
fortunate departure from the com- 
mon law” and has “caused harm to 
arbitration as a judicial process”. He 
quotes men of experience as impar- 
tial chairmen as predominantly of 
the opinion that the tripartite board 
does not work as well as a system 
where all of the arbitrators are in 
fact impartial. Undoubtedly the 
legal obligation of arbitration by the 
parties to be and remain impartial 
and to disassociate themselves at all 
stages from the parties which ap- 
pointed them is more often honored 
in the breach than the observance; 
but such arbitrations proceed and 
awards are made and complied with, 
by acquiescence of the parties. Both 
employers and unions which agree, 
usually with difficulty, on the neutral 
arbitrator seem usually to prefer to 
have on either side of him an arbi- 
trator who knows at first hand the 
facts and the real objectives of the 
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parties in their respective positions. 
Mr. Braden supports his position 
effectively, and also discusses help- 
fully several other practical matters 
such as arbitrators’ fees, stenographic 
fees, the records in arbitrations, and 
the effects of the Taft-Hartley Act. 
(Address: Missouri Law Review, Lee 
H. Tate Hall, Columbia, Mo.; price 


lor a single copy: 85 cents) . 


| « ABOR RELATIONS LAW— 
The Taft-Hartley 
One of the ablest and most objective 


{ct in Action”: 


analyses that we have seen as to the 
controversial Management-Labor Re- 
lations Act of 1947 and its practical 
operation during its first ten months 
is contributed to the Spring issue of 
the University of Chicago Law Re- 
view (Vol. 15—No. 3; pages 595- 
Robert Mulroy, 


of the Illinois Bar (Chicago), who 


637), bv Thomas 
during 1920-31 was assistant legisla- 
tive counsel to the Senate of the 
United States. There is a great deal 
of honest-minded reporting in this 
review; Mr. Mulroy’s references to 
decisions and developments under 
the Act are carefully stated and com- 
prehensive, with the fair and sensible 
approach .of the lawyer versed in 
these matters and engaged in no cru- 
sade for or against the Act. Our 
comment for the benefit of the pro- 
fession is two-fold: We suggest that 
no lawyer should embark on politi- 
cal agitation as to the Act or engage 
in advice to clients as~to what it 
neans and will be an advisable 
course under it, without obtaining 
and reading Mr. Mulroy’s compe- 
tent dissection. (Address: Univer- 
sity of Chicago Law Review, Chi- 
cago 37, Ill.; 
$1.00 


price for a single copy: 


Lec AL) EDUCATION — Centen- 
nial of the Tulane College of Law: 
Ihe June issue of the Tulane Law 
Review (Vol. XXII—No. 4) is dedi- 
cated to a commemoration of the 
first one hundred years of the Tulane 
College of Law. The volume opens 
with an introductory history of the 
school and an account of the cele- 


bration of the centennary, by Paul 
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Brosman, Dean of the College of 
l.aw, and is followed by three ad- 
dresses delivered at the school in 
March and April as a part of the 
observance. The first, by William L. 
New York Bar, 
former President of our Association 


Ransom, of the 
and Chairman since 1944 of its 
Committee for Peace and Law 
hrough United Nations, dealt with 
“International Legislation and the 
American System”. After reviewing 
the recent extensive development of 
international 


law-making through 


treaties, multipartite conventions, 
covenants and protocols, he discussed 
some of the problems and dangers 
arising under and to the American 
system, by reason of the constitu- 
tional provision whereby any treaty 
becomes a part of the “supreme law 
of the land”, superior to State Con 
stitutions and laws and to federal 
statutes if in conflict therewith. He 
with the Draft 
Covenant and Declaration on Hu- 


dealt particularly 


man Rights, and the proposed Meas- 
ures for Implementation of the 
Covenant, as those documents stood 
at that time (March 23), and stated 
his personal view to be that they 
were nowhere suitable and 


ready for submission and acceptance. 


near 


His principal plea was that lawyers, 
law teachers, and citizens generally, 
should study thoroughly this neglect- 
ed subject of international legisla- 
tion, and form their own opinions 
about it, because our people are 
almost wholly unaware of what is 
taking place and the possible conse- 
quences. 


The second of the commemorative 
addresses was by Dean Wesley A. 
Sturges, of the Yale Law School, on 
“The Quest for World Law and 
Order”’. 
form or principle of any world gov 
ernment, whether by world federa- 
tion or otherwise’, and without im- 
plying “‘a disregard for the possible 


Without espousing ‘“‘any 


future usefulness of some such pro- 
gram”, he pointed out that “not 
even a working conception of a 
world society, a world community, 
is in the hearts of men”, and that 


lawyers, legal scholars, universities 


and their faculties and students, 
need to strive to overcome the ob 
stacles which bar the wav to an 
effective world order based on law 
and sufficient to ensure the safety ol 
peoples. In discussing the Soviet 
Union as chief obstacle, Dean Sturges 
said, in part: 

Sadly we must recognize that the 
principles of political totalitarianism 
as vouched by the government of 
Soviet Russia, repudiate the principle 
that the ultimate and authoritative 
source of law and government is the 
people; the democratic process as we 
respect it is not honored in affairs 
political or social. Fundamental Soviet 
code subordinates the people to the 
state and implements the subordina 
tion with the power of the police... . 
and also underwrites the expectation 
of war with the proponents of the 
principles of our democratic process 
and gives assurance that the Soviet 
will win that war. 

The final commemorative address 
was by Senior United States Circuit 
Judge John J. Parker, of North 
Carolina, on “The Federal Judici- 
ary”. He reviewed on a broad plane 
his concept of our federal judicial! 
system, both in enforcing constitu- 
tional government and in providing 
a forum for citizens of the several 
States. He sketched particularly the 
modern developments in the federal 
Courts to bring their practice and 
procedures into harmony with the 
conditions of modern life. (Address: 
Tulane Law Review, Tulane Uni- 
versity of Louisiana, New Orleans 
La.; price for a single copy: $1.00.) 


Locat GOVERNMEN I —‘'Leg- 
islators Usurp Counties’: The trends 
toward centralization and absorption 
of local governmental powers are 
not confined to nations vs. State, nor 
are they absent in regions where the 
rights of States and the elected ad- 
ministrative officers of localities are 
vigorously advocated, according to 
an article in the July issue of Na- 
tional Municipal Review (Vol. 
XXXVII—No. 7; page 361) , in which 
Dr. Anne King Gregorie, former State 
Director of the South Carolina His 
torical Records Survey, tells of “the 
peculiar evolution” which has been 
taking place in the government ot 
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South Carolina counties ever since 
\World War I. She charges that the 
ounty delegations in the State leg- 
islature “have gradually usurped 
most local governing powers’ and 
continue as 


organized groups, 


io administer county government 
The State 


Constitution and the admonitions 


throughout the year”. 
it the State Supreme Court are said 
(Address: 
National Municipal Review, 299 
Broadway, New York 7, N. Y.; price 
or a single copy: 50 cents.) 


o be to the contrary. 


Notice to Members of Junior Bar Conference 


=" Notice is hereby given that at the 
annual meeting of the Junior Bar 
Conference to be held in Seattle, 
Washington, September 5, 6, 7, 1948, 
there will be elected a Chairman, 
Vice Chairman, and Secretary, each 
for a term of one year, a member of 
the Executive Council from each of 
the Second, Fourth, Sixth, Eighth 
and Tenth Federal Judicial Circuits, 
each for a term of two years. 
Pursuant to Section 4 (B) of Ar- 
ticle IV of the By-Laws, notice is 
hereby given that the members of the 
Junior Bar Conference residing in 
the above named Judicial Circuits 
(hereinafter referred to as Council 
Districts) may nominate candidates 
for the office of member of the Coun- 
cil from their respective districts by 
written petition, in each case, speci- 
fying the name of the person nomi- 
nated and the office for which nomi- 
nated, containing the names of at 
least twenty endorsers, all of whom 
are residents of the district of the 
The 
biographical 


person nominated. 

shall state briefly a 
sketch of the background and qualifi- 
It shall be 
submitted to the chairman, T. Julian 
Skinner, Jr., Bankhead-Long Build- 
ing, Jasper, Alabama, not later than 
August 20, 1948. At the first session 
of the annual meeting the Chairman 


petition 


cations of the candidate. 


y AX ATION — “Charitable 


dations and the Income Tax”: The 


Foun 


February number of the Year Book 
of the Selden Society of the Univer- 
sity of South Carolina School of Law 
(Vol. IX—Part II) contains a worth- 
while discussion of the above-quoted 
Earle M. Rice, of the 
South Carolina Bar (Anderson), and 
Leon L. Rice, Jr., of the North Caro 


subject by 


lina Bar (Winston-Salem), instructo) 


in taxation at Duke University Law 


of the Conference shall deliver to the 
chairman of the Nominating Com- 
mittee all petitions submitted pur- 
suant to this notice. 

The Nominating Committee shall 
consider the candidates proposed by 
each of said petitions, as well as re- 
ceive names of other candidates and 
report its Council nominees at the 
same time and place, and in the same 
manner that it reports the nomina- 
tions for the officers of the Confer- 
Other 
Council may be made from the floor 
following the report of the Nominat- 
ing Committee, as may other nomi- 


ence. nominations for the 


nations also be made for officers. The 
the Council 
shall take place at the same time and 


election of members 
place, and in the same manner as the 
election of officers, immediately fol- 
lowing the conclusion of the second 
general session of the annual meet- 
ing, and shall be by written ballot. 


TERM OF OFFice: The term of of- 
fice of the officers shall begin with 
the adjournment of the said annual 
meeting and end with the adjourn- 
ment of the annual meeting to be 
held in 1949, or until their successors 
shall be elected and qualify, and the 
term of office of the Council members 
from the Second, Fourth, Sixth, 
Eighth and Tenth Federal Judicial 
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School in 1947. After analyzing some 
history of foundations and their tax 
status, and the problems of exemp- 
tions and abuses, the authors stat 
their conclusion to be that “any 
delimitation of the tax advantages 
enjoyed by charitable foundations 
should be undertaken only after very 
careful consideration of the tax and 
social factors involved”. (Address: 
University of South Carolina School 
of Law, Columbia, S. C.; price for a 


single copy not stated). 


Circuits shall begin with the ad- 
journment of the 1948 annual meet- 
ing and end with the adjournment 
of the annual meeting to be held in 
1950 or until their successors shall be 


elected and qualify. 


Evicipitiry: No person shall be 
elected as an officer, or member of 
the Council if he will, during his 
term of office, become ineligible for 
membership in the Conference. The 
membership of a member of the Con- 
ference shall terminate at the conclu- 
sion of the annual meeting in the 
calendar year within which the mem- 
ber attains the age of thirty-six years, 
or upon his ceasing, prior to that 
time, to be a member of the Ameri- 
can Bar Association. A_ person 
elected as a member of the Council 
shall be, at the time of his nomina- 
tion, a resident of the Council Dis- 
trict for which he is chosen. No per- 
son shall be eligible for election as a 
member of the Executive Council 
if he is then a member of the Coun- 
cil and has been such a member for 
a period of three consecutive years 
or more. 


CHar.Les H. Burton, 
Secretary, 

Junior Bar Conference, 
American Bar Association 
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Department of Legislation 


Harry W. Jones, Editor-in-Charge 


® The 80th Congress having adjourned subject to being reconvened by the President 


or the leaders of the majority in the two houses and the President having summoned 


the Congress for a further session, Professor Jones takes as the timely subject 


of his second article in our new department the significant creation of three ‘“watch- 


dog” or ‘post-legislation’’ committees representative of both the Senate and the 


House of Representatives, to fulfill a sense of continuing responsibility of the legis- 


lative branch for keeping itself informed, and taking part, if need be, as to admin- 


istration and developments under major laws enacted by the Congress. This new 


device was not provided for in the Legislative Reorganization Act of 1946, and 


might run counter to it if resorted to extensively. Lack of space prevents our Editor- 


in-Charge from giving details of the numerous instances, which many of our readers 


can supply, in which these special committees have fulfilled important and withal 


salutary functions as to post-legislation developments. Experimentation with this 


device is doubtless a manifestation of the prevalent disposition of the legislative 


branch to reassert and resume its responsibilities under our tripartite division of 


governmental powers. Many events since the inauguration of our department of 


legislation in our July issue (page 594) have combined to attest its importance 


and potential usefulness to the profession and the public. 





‘‘Watchdog Committees” in the 80th Congress 


® Press reports of the work of the 
80th Congress have referred frequent- 
ly to the activities of three so-called 
“watchdog committees’: The Joint 
Committee on Atomic Energy estab- 
lished by the Atomic Energy Act of 
1946, the Joint Committee on Labor- 
Management Relations provided for 
by Section 401 of the Taft-Hartley 
Act of 1947, and the Joint Commit- 
tee on Foreign Economic Coopera- 
tion organized pursuant to the Mar- 
shall Plan (ERP) legislation of 1948. 
The popular designation, “watchdog 
committee,” is an incomplete descrip- 
tion of the functions of the three 
committees, but the name seems to 
have won general acceptance in and 
out of the Congress and will be used 
here for want of a better term. The 
“watchdog committee” device is one 
which will almost certainly be writ- 
ten into future federal statutes deal- 
ing with new, changing, or otherwise 
difficult subject matter. It is be- 
lieved that lawyers generally will be 


726 American Bar Association Journal 


interested in knowing something 
about the three existing “watchdog 
committees” and the objectives 
which the Congress had in mind in 
establishing them. 

The Joint Committee on Atomic 
Energy was the first of the three 
and served 
as the legislative precedent for the 
other two. The draftsmen and spon- 


sors of the Atomic Energy Act ap- 


, 


“watchdog committees’ 


proached the vital and complex 
legislative problem before them with 
proper caution and humility. They 
knew that final answers would not 
be provided by the first Act of Con- 
gress on the subject of atomic energy. 
They faced the necessity of confer- 
ring upon a new administrative com- 
mission vast powers affecting the na- 
tional security and the future econ- 
omy of the United States. In these 
circumstances, the Joint Committee 
on Atomic Energy was established to 
insure informed Congressional par- 
ticipation in the development of 


public policy governing atomic en- 
ergy utilization and control. The 
Joint Committee’s responsibilities go 
beyond the “watchdog” function of 
maintaining a continuing study of 
the operations of the Atomic Energy 
Commission. Full legislative juris- 
diction over all bills and other mat- 
ters relating to atomic energy is exer- 
cised by the Joint Committee. 

The Joint Committee on Labor- 
Management Relations answers more 
closely to the “watchdog” descrip- 
tion, in the sense that a primary 
responsibility of the Joint Commit- 
tee is to keep in touch with all signif- 
icant developments in the adminis- 
tration of the Taft-Hartley Act by 
the National Labor Relations Board 
and the affected executive depart- 
ments. From the course of the Con- 
gressional debates on the Taft-Hart- 
ley Act, it is clear that many mem- 
bers of Congress were concerned 
about possible “sabotage in the ad- 
ministration of the law’ and looked 
to the Joint Committee “to see to it 
that the new law is interpreted as it 
is our intention that it should be 
interpreted”. The March 15 report 
of the Joint Committee on Labor- 
Management Relations makes it 
clear, however, that the Joint Com- 
mittee has not undertaken to inter- 
vene directly in the administration 
of the Taft-Hartley Act or to impose 
its interpretations of the Act on the 
administrative officers responsible for 
its enforcement. Some of the views 
of the Joint Committee’s members 
on questions of Taft-Hartley Act 
interpretation may have been com- 
municated at the many formal and 
informal conferences which the Joint 
Committee and its staff have held 
with administrative officials. But the 
Joint Committee’s basic conception 
of its “watchdog” role is that no 
effort should be made to control ad- 
ministrative interpretation of the 
Taft-Hartley Act by prior Joint 
Committee pressure or recommenda- 
tion and that the Joint Committee’s 
proper function is to recommend to 
Congress such amendments to the 
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Act as may be necessary to correct 
interpretations which the Joint Com- 
mittee believes harmful to the ac- 
complishment of the Act’s objectives. 

The most recent of the “watchdog 
committees” is the Joint Committee 
on Foreign Economic Cooperation, 
which is directed by statute “to make 
a continuous study of the program 
of United states economic assistance 
to foreign countries, and to review 
the progress achieved in the execu- 
tion and administration of such pro- 
grams”. The potential contribution 
of this Joint Committee is greatly 
increased by the fact that the per- 
sonnel of the Joint Committee in- 
cludes members of the House and 
Senate Appropriations Committees 
as well as members of the House 
Committee on Foreign Affairs and 
the Senate Committee on Foreign Re- 
lations. A familiar problem in con- 
nection with American foreign pol- 
icy legislation is that of seeing to it 
that prior commitments for foreign 
economic assistance are made good 
by adequate appropriation action. 
rhe existence of a Joint Committee 
which brings members of the two 
Appropriations Committees into 
close and continuing contact with 
major developments in the adminis- 
tration of Marshall Plan assistance 
will do much to keep appropriation 
legislation consistent with foreign 
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aid commitments of a substantive 
nature. 

In the very likely event of wider 
Congressional use of the “watchdog 
committee” device, serious questions 
will be raised concerning the rela- 
tionship of the “watchdog commit- 
tee” to the regular House and Senate 
standing committees with jurisdic- 
tion in the general legislative area. 
The House Committee on Foreign 
Affairs objected strenuously to the 
original Senate proposal for the 
establishment of the Joint Commit- 
tee on Foreign Economic Coopera- 
tion, and the House conference man- 
agers accepted the Joint Committee 
provision only after they were satis- 
fied that the Joint Committee would 
possess no legislative jurisdiction 
whatsoever. The further concession 
made to the strong jurisdictional 
feelings of the House Committee on 
Foreign Affairs was that the mem- 
bers of the Joint Committee on For- 
eign Economic Cooperation were to 
be appointed by the chairmen of the 
appropriate standing committees of 
the two Houses and not, as in the 
case of the Joint Committees on 
Atomic Energy and Labor-Manage- 
ment Relations, by the Speaker of 
the House and the President pro 
tempore of the Senate. 

Present experience is insufficient 
to permit anything like a critical 


H. A. C. Sturgess * Librarian and Keeper of the Records, Middle Temple 


The Capital Punishment Question 


" As was generally anticipated, the 
Criminal Justice bill was amended 
in the House of Commons by the in- 
vertion of a clause suspending the 
death penalty. The clause provides 
in sub-clause (1) that during the 
ontinuance in force of the section, 
no person shall be sentenced by a 
Court to death for murder; and 
every enactment requiring a Court 





to pronounce or record a sentence of 
death in any case of murder shall be 
construed as requiring the Court to 
sentence the offender to imprison- 
ment for life. By sub-clause (2) 
nothing in the section is to effect 
the provisions of Section 53 of the 
Children and Young Persons Act. of 
1933 (which prohibits the passing of 
sentence of death against a person 


Department of Legislation 


evaluation of the proper place of 
“watchdog committees” in the struc- 
ture of Congressional organization. 
The “watchdog committee” device 
provides a procedure whereby legis- 
lation of great national concern is 
assured the continuing attention of 
informed members of the two Houses 
As in the case of 
other joint committees, there is ad- 


of the Congress. 


vance opportunity for ironing out 
in committee differences of opinion 
between the two Houses which might 
otherwise result in disruptive con- 
flict or stalemate. There is always 
the possibility that the creation of a 
“watchdog committee” may secure a 
more vigorous committee leadership 
than would be provided by a stand- 
ing committee subject to the senior- 
ity rule. At the same time, it must 
be recognized that a too general use 
would 
undermine the effectiveness of the 
existing standing committees of the 
House and Senate and lead to a 
multiplication of member committee 
with the 
objectives of the Legislative Reor- 
ganization Act of 1946. As in the 
three instances discussed here, the 


of “watchdog committees” 


assignments inconsistent 


“watchdog committee” device should 
be reserved for use in connection 
with legislation of the highest and 
most urgent national significance. 


under the age of eighteen, and re- 
quires the Court, in lieu thereof, to 
sentence him to be detained during 
His Majesty’s pleasure). The sec- 
tion is to continue in force for an ex- 
perimental period of five years, be- 
ginning with the passing of the Act, 
at the end of which period it shall ex- 
pire, but without prejudice to the 
validity of anything previously done 
thereunder. There is, however, a pro- 
viso that at any time before the ex- 
piration of the five years an address 
may be presented to His Majesty by 
each House of Parliament praying 
that the section may continue in 
force without limitation of time, or 
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London Letter 


for any extended specified period, 
and, if approved, an Order in Coun- 
cil may be made for that purpose. 


Bill's Passage Comes at Time 

of Increase in Crime 

By a free vote in the House of Com- 
mons the clause was passed by a 
smal] majority, much to the surprise 
(I had almost written consternation) 
of the “man-in-the-street” and the 
dismay of many members of the 
It is generally felt that, 
whether abolition of the death sen- 
tence is, or is not, desirable from a 
humanitarian point of view, this is 
certainly not the time to make the 
experiment. Crimes of violence are 
increasing to an alarming extent, 
as is generally the case after a war, 
and it is felt that, if the fear of hang- 
ing is removed, the criminal will 
have no regard whatever concerning 


House. 


the ferocity of his attack on his in- 
It is curious that, 
after almost every sentence of death, 


tended victim. 


a petition suggesting a reprieve has 
been addressed to the Home Secre- 
tary. Those who sign it either have 
a conscientious objection to the pen- 
alty or more regard for the criminal 
than pity for the victim and those 
who mourn his death. 

The Lord Chancellor himself, on 
the second reading of the bill in the 
House of Lords on April 27, con- 
fessed that he was not in favor of the 
proposed change, although he said 
that he entirely understood the mo- 
tives which had led other people to 
take a different view. Of course, he 
said, hanging is a grim and horrible 
business. But so is murder. He felt 


that there was only one_ possible 
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justification for retaining 
punishment—that one believes that 
capital punishment acts as a deter- 
rent, and therefore curtails the num- 
ber of murders which otherwise 


would be committed. 


capital 


Further Opposition Is Voiced 

in the House of Lords 

former Lord 
Chancellor, also spoke against the 
clause and pointed out that it was 
inserted contrary to the judgment of 
the Cabinet, contrary to the advice 
which was given after mature con- 
sideration on behalf of the Cabinet, 
and, as the Lord Chancellor had told 
them, contrary (and indeed dia- 
metrically opposed) to the view 
which he, with his great responsi- 
bility, had been led to form. 

Viscount Samuel also spoke against 
the clause and declared that no clear 
mandate from the people could be 
claimed for it. If it had been so, he 
asked, how could it have been pos- 
sible for the Prime Minister and the 
Home Secretary to vote against it, 
and for the Government as a whole 
to advise the House of Commons not 
to accept it. Nor could it be said, 
in view of that circumstance, and the 
attitude of the Government them- 
selves, that the general weight of the 
House of Commons was behind the 
proposal. 

Lord Teviot referred to the posi- 
tion of the police. He said that the 
abolition of penalties for crimes of 
violence would weaken their posi- 
tion. He understood that there is a 
6000-policeman-shortage in London 
today and he asked what chance 
there was of obtaining many re- 


Viscount Simon, a 


cruits in view of present conditions. 
They are batting on a pretty bad 
wicket now, he said, knowing that 
every gangster in the country is 
armed with a gun whilst they ar 
not. 

Many other peers spoke strongly 
against the clause, including Lord 
Goddard, the Lord Chief Justice, 
who instanced some of the cases of 
violent and despicable crimes which 
came before him. When one is faced 
with these cases, he said, can one 
doubt that those who listen to them, 
and those who have to try to keep 
an impartial and cool judgment, 
come to the conclusion that some 
cases are so awful that the prisone) 
should be destroyed? 


[Eprror’s NoTe: In June the House 
of Lords defeated the “no-hanging” 
clause of the bill by 181 to 28. Upon 
return to the Commons a compro 
mise measure was devised for which 
it was hoped approval could be ob 
tained from the Lords. The compro 
mise provided roughly for two de- 
grees of murder—to be differentiated 
by an “express malice’’ which the 
jury was to find. The death penalty 
would have been preserved for the 
more heinous degree of murder. On 
July 15. this 
passed Commons, 307 to 209, but on 
July 21 the Lords rejected the com- 
promise, 99 to 19. At this writing it is 
thought that the Criminal Justice 
bill will be allowed to become law 
without the clause abolishing death 
penalties, and that this explosive 
subject will be taken up later in a 


compromise clause 


separate bill.] 


aM 
their 
othe 
300 
com 
is ne 
Sug 
Star 
Adn 
2B 
to ll 
stan 
of § 
forn 
of \ 
larg 
the 
stitu 
achi 
But 
two 
lic 1 
ticu 
rais! 
and 

A 
thor 
in s 
atto 
ecu 
is i 
mal 
but 
que 
hav 
me! 
gen 
one 
lar 

I 
era 
tha 
anc 
tiol 
the 
ney 
Un 


son 








Views of Our Readers 





= Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. 


The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 


Suggestions for Raising 
Standards of Legal 
Administrative officers 

® Bar Associations have done much 
to improve both procedural and sub- 
stantive law. The complete revision 
of Supreme Court rules and the re- 
form in administrative law, for both 
take 
large credit, and the Restatement of 


of which our Association can 


the Law by the American Law In- 
stitute, are examples of noteworthy 
achievements within our generation. 
But little has been accomplished in 
two fields of vital importance to pub- 
lic welfare in which lawyers in par- 
ticular should exercise leadership— 
raising the standards of the judiciary 
and of legal administrative officers. 

As to the judiciary, progress, al- 
though inadequate, has been made 
in some States. When one considers 
attorneys general, district and pros- 
ecuting attorneys, however, not only 
is it found that these officials re- 
main sadly political and partisan 
but often incompetent and too fre- 
quently worse. Yet Bar Associations 
have ignored this condition. Both 
members of the Bar and the public 
generally seem to have viewed this as 
one of the inevitable defects of popu- 
lar government. Is it inevitable? 

It is primarily to attorneys gen- 
eral, system, 
that the public, in both the nation 
and the States, must look for ac- 
tion against official corruption. In 
the federal government, the Attor- 
ney General has command over the 
United States district attorneys. In 
some States, the Attorney General 


under the American 


has some supervision over State dis- 
trict or prosecuting attorneys. But 
attorneys general are notorious for 
neglect in the matter of attacking 
malfeasance in office. It is not so 
long ago that a United States Attor- 
ney General was accused of knowing- 
ly allowing the Statute of Limitations 
to run in favor of a Congressman of 
his own party. Inaction against dis- 
honest officials appears to be due, 
not merely to the political selection 
of unqualified lawyers as attorneys 
general, but to the party system 
which makes it embarrassing for 
even the honest and able incumbent 
of such office to expose members of 
his own administration except in in- 
stances so glaring that it becomes 
good politics to do so. This is usu- 
ally true even of elective State at- 
torneys general who belong to the 
same political party as the governor, 
which commonly though not always 
is the case. 

Is there a remedy? Surely law- 
yers have sufficient ingenuity to find 
one if they will but attack the prob- 
lem. In order to stimulate sugges- 
tions, the following proposals are 
submitted: 

In the case of States, it might be 
possible to meet the situation by 
making the offices of attorney gen- 
eral and prosecuting attorney non- 
partisan and have elections for such 
officers held at the same time and in 
the same manner as many States now 
hold their elections for non-partisan 
judges. 

The case of the federal govern- 
ment is more difficult of solution, 


but the thought is submitted for dis- 
to whether there 
not be a counter-official to the Attor- 


cussion as could 
ney General. This new officer could 
be selected by the major minority 
party in Congress. He need have no 
administrative functions, but his sole 
authority and responsibility could be 
investigation of the conduct of fed- 
eral officials and the prosecution of 
delinquents, in which field he should 
be independent of, but coequal to, 
the Attorney General. Necessarily, 
he should have his own staff and 
direct appropriation which, for his 
protection, could be required by law 
to be a designated percentage of the 
appropriation for the office of Attor- 
ney General. Such an official could 
be annoying to whichever party is 
in power, but from the public stand- 
point such annoyance might be quite 
wholesome. 

Although the foregoing proposal 
may sound like a radical departure 
from past practices, it is not wholly 
without precedent. It is understood 
that in the British system an auditing 
oficer is chosen from the minority, 
thereby enabling the opposition to 
keep the country posted on how the 
majority is actually disbursing public 
funds. 

It is not the intent of these pro- 
posals to be partisan; hence specific 
illustrations have largely been avoid- 
ed. Any lawyer who has had much 
experience in Washington during 
certain epochs can readily supply 
them. If a system of popular govern- 
ment is to survive, it must, above all, 
maintain integrity in public office. 

Epwarp W. ALLEN 
Seattle, Washington 
[ Eprror’s Note: Mr. Allen has been a 
member of our Association since 
1924. During 1942-1943 he was the 
Chairman of the Section of Interna- 
tional and Comparative Law.] 


Disagrees with Our Editorial 
Comment on the McCollum Case 
=" I am writing in reference to your 
comments on page 482 of the Jour- 
NAL for June, discussing the McCol- 
lum case. 
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I respectfully beg to differ with 
your conclusions. You seem to be 
very much disturbed about the de- 
cision and you appear to be pleased 
with Mr. Justice Reed’s dissenting 
opinion. The obvious answer, in 
my opinion, to Mr. Justice Reed’s 
dissent (that is, to the part you 
quote) would be this: “There have 
been many practices imbedded in 
our society by many years of experi- 
ence”, such as prohibition, burning 
of witches, sending people to jail for 
chewing tobacco on Sunday, mob 
law, corruption in certain aspects of 
politics, and I could cite hundreds 
of other examples. The question 
should not be what has been im- 
bedded in our society by many years 
of experience; the question should 
be: Is the practice a legal one? In 
my opinion, the McCollum case is 
one of the most significant decisions 
ever rendered by the Supreme Court 
of the United States and one of the 
best, because “religion in govern- 
ment is like crawling paralysis” .. . 
You may not see it, but it crawls 
and crawls until it destroys its victim. 

Deep is the sea of human blood 
caused by mixing religion and gov 
ernment. History is full of the folly 
I submit that 
we should do everything possible 


of such a situation. 


within our Constitution to see that 
the state never consumes the Church 
or the Church the state; both could 
be evils if not controlled by the Con- 
stitution. I'll even go further. I be- 
lieve your reference to the Constitu- 
tion of the Soviet Union is a rather 
undignified slap at the Supreme 
Court but, I am sure, not intention- 
ally so. 

It is my legal opinion that “‘free- 
dom of religion’ also means “free- 
dom from religion”, if the citizen so 
desires. The writer is not an atheist 
in any conception of the term, but 
believes that the Bill of Rights of 
the Constitution is the very founda- 
tion of our government and that the 
McCollum case is nothing but an 
up-to-date, intelligent restatement of 
the law. 


I enjoy reading the JOURNAL, and 
I have been a member of the Asso- 
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ciation for many years. . . . Vigorous 
discussions, such as the ones recently 
published in the JouRNAL, including 
the one this month, should be pleas- 
ing to the members of the Bar be- 
cause it shows that the Association 
is ‘‘alive’’. 
Joun P. Koun, Jr. 


Montgomery, Alabama 


Suggests Intervention to 
Overcome Implications 
of McCollum Decision 


= Permit me to express my apprecia- 
tion of the editorial in your June 
issue (page 482) commenting on the 
McCollum 
point out the implication of this de- 


case. You very clearly 
cision and in so doing you render a 
service to the public and the Bar. 
I hope that the American Bar 
Association will look for an oppor- 
tunity to present a brief to the Su- 
preme Court as amicus curiae so that 
these views may be impressed upon 
that body in the hope of a modifica- 
tion or reversal of its regrettable 
stand in this decision. 
JosePpH P. CooNnry 


Hartford, Connecticut 


What Can Be Done 
To Carry Out Conclusions 
of an Editorial? 


® | wish to express my appreciation 
for your excellent editorial on page 
482 of the June JOURNAL, entitled 
“No Law but Our Own Preposses- 
sions”. It is timely, strong and fun- 
damental. 


What can be done to carry out its 
conclusion? 


HaRoLp M. Karts 
Saginaw, Michigan 


Exclusion of All Manner of 


Religious Instruction from 
Public Schools 


=" | have just finished reading the 
editorial (34 A.B.A.J. 482; June, 
1948) with reference to Illinois ex 
rel McCollum v. Board of Education. 
It was heartening to find your edi- 
torial staff in full recognition of the 
fact that this decision “may be one 


of those fateful decisions which is 
ignored at the time and regretted in 
the future”. 

Since obtaining a copy of the re 
port itself several weeks ago, I have 
made two addresses upon the impli- 
cations involved in excluding all 
manner and form of religious in- 
struction from our public schools. 
My argument has been substantially 
like your comment in the JOURNAL. 
I had wondered if in doing so I had 
lost the perspective of a practicing 
lawyer and had permitted my prej- 
udices as a minister to overcome logi- 
cal reasoning in the field of constitu- 
tional law, (I was admitted to the 
Kansas Bar in 1931, and but recently 
was ordained). You have reassured 
me as to the propriety of my offer- 
ing in public a critical analysis of 
the Champaign School case. 

May I suggest that a copy of your 
should be furnished the 
heads of the various religious de- 


editorial 


nominations in this country as_ well 

as sent to the editors of the religious 

publications of those organizations. 
Ricr LARDNER 


First Presbyterian Church 
Olathe, Kansas 


Constitution and Laws of 
Uruguay Fairly Protect 
Private Property 


=" Articles have appeared in some 
American newspapers which state 
generally that the constitutions and 
laws of Latin-American nations lack 
guarantees with regard to expro- 
priations. 

I deem it necessary to call your 
attention to the fact that the Consti- 
tution of Uruguay provides, under 
Article 31, that 

No one will be deprived of his 
property rights, except in cases of 
public need, which will be established 

by a law, and that in those cases a 

just and fair compensation will be 

paid by the national treasury. 

Uruguayan legislation also _pro- 
vides in this field for two other 
unique guarantees. If a property is 
signaled for condemnation and Con- 
gress does not approve the law mak- 
ing such condemnation possible, or 


if for any 


other reason the con- 
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demnation does not finally take 
place, the owner of the property in- 
volved will be compensated for any 
loss he may have suffered in the 
interim period—lower rent, dimin- 
ished income, etc. 


The other guarantee is that the 
executive, by law of January 5, 1933, 
is authorized to draw on the treasury 
for immediate payment of any in- 
demnization and must communicate 
this within eight days to Congress. 
This automatically provides the re- 
quired budgetary appropriation with- 
cut prior action by Congress. 

I believe that the Uruguayan Con- 
stitution and legislation are, in the 
field of expropriations, more ad- 
vanced than the goals that were 
aimed at in the Bogota Conference. 


Jose A. Mora 
Minister, Charge d’Affaires (a.i.) 
Washington, D. C. 


Objects to U. S. 
Department of Commerce 
Questionnaire for Lawyers 


® I recently received from the Unit- 
ed States Department of Commerce 
one of the questionnaires described 
on the first pages of your issue for 
June; and I refused to answer it, not 
because I hesitated to disclose my 
financial status, but because it is my 
opinion that it is no function of gov- 
ernment to inquire into the income 
of the professions, businesses and 
employments of the nation. 

If the American Bar Association, 
at its own expense, will conduct such 
survey, I will cooperate fully; but I 
do not feel that the public at large 
should be required to pay for some- 
thing which is of no benefit to them, 
and is not necessary to the health, 
welfare, and safety of the country. 


We as lawyers are constantly re- 
minded of the excessive cost of gov- 
ernment, and I feel it ill-behoves the 
American Bar Association to encour- 
age the spending of tax monies on 
projects not of benefit to the public 
at large. This survey is an extrava- 
gance, and is not necessary to good 
government. It is time for govern- 
ment to reduce its “services” and 


devote itself to governing. 

I have observed that once a man 
attaches himself to the public pay- 
roll, he is there for life, and I believe 
this survey is but the excuse to jus- 
tify the semi-monthly checks of some 
members of the Department of Com- 
merce. 

JOHN H. Joses 
Jersey City, New Jersey 


[Epiror’s NoTE: Many lawyers will 
share Mr. Jobes’ instinctive aversion 
to governmental interference or in- 
tervention in affairs of the profes- 
sions, and he is of course warranted 
in forming and acting on his own 
views as to the questionnaire sent 
out by the Department of Commerce 
to more than 20,000 lawyers, as ex- 
plained on pages 437 and 485 of our 
June issue. However, the independ- 
ent Council conducting the Survey 
of the Legal Profession needed might- 
ily the facts as to the earnings, in- 
comes, expenses, etc., of lawyers; and 
the Department of Commerce was 
under a statutory mandate from the 
Congress to make‘a new periodic 
canvass for these facts. Obviously, 
Statistics gathered by an agency in- 
dependent of the Association and 
the Council will carry more public 
weight than any which could have 
collected 
auspices. It proved to be feasible for 
the Director of our Survey to have 
the Department’s questionnaire in- 
clude the questions needed for our 
Survey, and to set up adequate pre- 
cautions against any misuse of data 
or its use for any purpose except that 


been under Association 


stated. Of course, the sworn income 
tax returns filed by lawyers with the 
federal and State agencies place in 
the hands of government far more 
comprehensive private data than 
the Department’s questionnaire will 
elicit, and no one was asked to sign 
his questionnaire or identify his re- 
sponse. Refusal by Mr. Jobes or any 
other lawyer to fill out and return 
the questionnaire which he received 
merely detracted to that exten: from 
the inclusiveness of the data which 
will be available for compilation 
and analysis. ] 
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Extolls Honor and Rewards 

of a ‘Government Lawyer” 

® Seventeen years ago (August 24, 
1931) I entered the employ of our 
United States government. Since 
then I have been a “payroller”’, “‘tax- 
eater” and “bureaucrat”, to use terms 
which critics hurl at public employ- 
ees. I think I have earned the pay I 
have received. Since May 10, 1932, I 
have held appointments from the At- 
torney General which entitle me to 
appear in Court as a “government 
lawyer”. 

Many of my colleagues in the pro- 
fession, particularly in private prac- 
tice, have asked: “Why don’t you 
quit?” Most of them give the reason 
of the more lucrative remuneration 
of private practice. Sometimes they 
base their “advice” on getting away 
from the alleged inefficiency of gov- 
ernment called “red 
tape”. 

Is making money the standard by 


operations 


which the legal profession is judged? 
Is quitting a quality of a lawyer? Is 
that a solution to the alleged inefh- 
ciency? Abraham Lincoln said: 


Every man is said to have his pe- 
culiar ambition. Whether it be true 
or not, I can say, for one, that I have 
no other ambition so great as that of 
being truly esteemed of my fellow 
men, by rendering myself worthy of 
their esteem. 


Others may quit for higher com- 
pensation in fees or salaries. Others 
may quit to get away from what 
carping critics term “inefficiency”, 
“red tape”, “bureaucracy”, etc. As 
for me, I can think of no service a 
lawyer can render which ought to 
make him worthy of the esteem of 
his fellowmen, than that service ren- 
dered in the public service. 

I hope that the future holds for 
me many years of useful service in 
the “public service’, and that mem- 
bers of our profession do more to 
maintain the honor and dignity. of 
public service. 

CLARENCE W. BEATTY, JR. 


Office of United States Attorney 
Chicago 


[Eprror’s Note: Mr. Beatty has been 
a member of our Association since 
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1939 and an active worker in several 
of its Sections. He has contributed 
to the JoURNAL and has spoken and 
written earnestly in behalf of what 
he regards as worthy objectives of 
the organized Bar. | 


Opposes Unionization 
of a Profession 


® The letter from Mr. Mittlebeeler 
in your May issue (34 A.B.A.J. 427) 
on the representation of lawyers by 
unions is interesting, and much he 
says is true. Mr. Mittlebeeler’s letter 
stresses the important economic angle 
~the one which union advocates 
emphasize to the exclusion of all 
others. 

Many of us believe that govern- 
ment employees — municipal, State 
and federal — should not be allowed 
to join unions, and to bargain col- 
lectively with the government, be- 
cause an employee in the govern- 
ment, where there is civil service, 
has obtained a security of employ- 
wherein he sacrifice 
these so-called rights of self-organiza- 
tion, not that 
security, but primarily because of 
the nature of the employer, which 
is the creature of the people. More- 


ment should 


alone because of 


over, unions in their present stage 
of development too frequently re- 
sort to strikes to obtain their de- 
mands. Such conduct 
unthinkable of 
ployees, and even if not resorted to, 
with 
threat and psychology of strikes are 
there. 

Many of us believe that employees 


should be 
government em- 


membership in unions. the 


of public utilities, of industries serv- 
ing the nation as a whole, such as 
railroads and the coal industry, 
should not have the right wantonly 
to engage in strikes. Theirs is the 
power to bring the nation to chaos, 
and no group should be so unre- 
efforts to obtain 


stricted in thei 
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their demands. The limitation on 
the right to strike is not involuntary 
servitude as the union leaders argue, 
nor is the right to join a labor union 
an undiluted right of free men. 
Mr. Mittlebeeler asks if member- 
ship in the Bar is a genteel way for 
To this 
question we can give an affirmative 


a young lawyer to starve. 
answer. If a man chooses a profes- 
sion which may bring rich rewards 
of prominence, wealth and public 
service, he also gambles that it may 
bring hardship, struggle and failure. 
Your correspondent also asks: Why 
should the lawyer be denied the 
right of a steamfitter to organize? 
For the same reason, we must reply, 
that he is denied the right to ad- 
vertise like an insurance broker or a 
merchant, both valued members of 
It is be- 
cause the standards of a profession 


the business community. 


are more rigorous than those of a 
business or a trade. 

Many large law firms are factories, 
affording to the clerk or the associate 
few of the characteristics of the pro- 
fession. Many young lawyers are 
exploited by law firms and great cor- 
porations, but does the situation cry 
out for labor unions? 

Labor unions are formed for the 
purpose of organizing employees in- 
to groups where by their numbers 
they can be more effective in collec- 
tive bargaining with their employers 
as to wages, hours of employment, 
and other terms and conditions of 
employment. These measures have 
at times been necessary and extraor- 
dinarily successful. However, too 
often the leaders of such organiza- 
tions have not hesitated to resort to 
not alone 
actually in violation of the law and 


methods unethical, but 
injurious to the community. Should 
lawyers, who seek to maintain high 
standards of conduct among them- 
selves, particularly as relates to their 


clients as well as to the public, allow 
the tactics and spirit of the picket- 
line to affect their canons of con- 
duct, as they inevitably would? 
Any lawyer who is unable to estab- 
lish a practice, or who preliminarily 
accepts legal employment with some 
large employer, is not entitled to rely 
on collective bargaining or member- 
ship in a labor union to gain pref- 
If we cannot earn a com- 
petency in the legal profession, we 


erence. 


must seek other avenues of endeavor, 
no matter what the reason for ou 
lack of success. Lawyers have no 
wrongs or grievances which labor 
unions can rectify, and for lawyers 
to immerse themselves in this tide 
of unionism must make them less 
effective officers of the Court. 

Do we want to call in the sailors 
to lie down before our clients’ of- 
fices to demand better fees? 
this misstep of the Stock Exchange 


Surely 


employees should be an adequate 
warning to many groups against 
unionization and its methods. Law- 
yers, regardless of their financial 
success—and it is to the unsuccessful 
that Mr. Mittlebeeler recommends 
the union as the device for eradica- 
tion of our economic evils or in- 
justices—do not want to resort to 
such tactics or be allied with those 
who do. 
solely a business, let us get rid of 
our high-sounding ethics; but if it 
is a profession of men, striving for 


If the practice of law is 


genuine standards of conduct, where- 
by we try to accept a higher respon- 
sibility for our actions, let us keep 
them and try to realize what they 
And let the Bar examine 
carefully these abuses of which Mr. 
Mittlebeeler speaks. 
ness of the Bar Associations must 
come in their regard for the spirit 
of our canons as well as the letter. 
GEORGE ROSE 


mean. 


The effective- 


Indianapolis, Indiana 
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Maryland Bar Association 
Acts as to Communists 


=" The considered action of State 
and local Bar Associations, follow- 
ing and supplementing the prelimin- 
ary action of the House of Delegates 
on February 24 (34 A.B.A.J. 281; 
April, 1948) is developing as a vital 
contribution to the public discussion 
of what laws should be enacted as 
to Communists and Communism in 
the United States. An editorial in 
this issue (“The Point at Which 
Toleration Ends’) carries the sub- 
ject beyond what was said in our 
issues for January (page 44), March 
(page 193), April (page 281) and 
May (page 392). 

Likewise, the actions voted by 
various Bar Associations go beyond 
the findings and action of the House 
of Delegates last February. Accept- 
ing the very specific findings of the 
House of Delegates on the subject, 
the Maryland State Bar Association, 
in session in Atlantic City on June 
26, adopted resolutions which go be- 
yond those, for example, of the New 
York State Bar Association (34 A.B. 
A.J. 252; March, 1948) after listen- 
ing to the erudite address last Janu- 
ary 23 by John Lord O'Brian, of the 
District of Columbia Bar, formerly 
of Buffalo (“Loyalty Tests and Guilt 
by Association”, 61 Harvard Law 
Review 592). Likewise the Mary- 
land action goes further than did 
the Louisiana State Bar Association, 
which in mid-April adopted resolu- 
tions identical with those of the 
House of Delegates (34 A.B.A.]. 520; 
June, 1948). The deliberative action 
of the Maryland lawyers came at the 
conclusion of a vigorous address by 
Frank B. Ober, of the Maryland Bar 
(Baltimore), which is published else- 
where in this issue. The resolutions 
of the Maryland State Bar were as 
follows: 


Wuereas, this Association concurs 
in the findings of the House of Dele- 
gates of the American Bar Associa- 
tion, adopted on February 24, 1948, 
to the effect that Communism is an 
international conspiracy which oper- 
ates as an agency of a foreign power 
actively seeking to destroy our Gov- 
ernment by treacherous means. 

Now, THEREFORE, Be IT RESOLVED: 

1. This Association therefore be- 
lieves that the Communist Party is 
not an American political party en- 
titled to be treated as such. 

2. That, in the opinion of this 
Association, it is within the constitu- 
tional power of Congress and of the 
State legislatures to pass laws outlaw- 
ing the so-called Communist Party, 
entirely, or any other subversive or- 
ganization seeking the overthrow of 
our Government by violence, if they 
wish to do so, and hence to pass any 
properly drawn laws seeking to control 
the activities of such party. 

3. That it is the duty of the or- 
ganized Bar of America to defend the 
constitutional powers of the federal 
Government and the States in this 
field, irrespective of political differ- 
ences of opinion, and to that end 
should seek to present its views to the 
Supreme Court in all appropriate 
cases coming before it. 

4. That copies of this resolution be 
sent to the House of Delegates and 
the officers of the American Bar Asso- 
ciation. 


Preserving the Early History of 
Our Courts, Profession and 
Bar Associations 


® In the summer issue of the Georgia 
Law Review published by the Uni- 
versity of Georgia, Arthur G. Powell, 
of Atlanta, the House of Delegates, 
and the JourRNAL’s Advisory Board, 
tells the story of “The Birth of the 
Court of Appeals of Georgia” in 
1906-07. His well-written historical 


narration will be very interesting to 
lawyers and other citizens of Georgia; 
his reasons for writing it should ar- 
rest attention in every State. What 
he says is typical of many significant 





episodes in the history of American 
Courts and our profession: 


Some of the details attendant upon 
the establishment of this Court may 
be found in the yearbooks of the 
Georgia Bar Association; others, such 
as the constitutional amendment pro- 
viding for the Court, may be found 
in the official records; others, in the 
minutes of the Court and in the first 
volume of the Georgia Appeals Re- 
ports; and a few others in the news- 
papers. But nowhere is there to be 
found any factual account of many of 
the incidents, some of them of lasting 
human interest, which attended the 
genesis of this now well-established 
branch of our judicial system. As I 
look around me I find no other liv- 
ing person to teil the story; no one 
who can say, “I myself saw and knew 
of these things.” I find myself left, 
like St. John on Patmos Isle, as the 
only surviving eye-witness to the 
greater part of these incidents; and, 
as I blow upon the ashes of the past 
to kindle the sparks of recollection 
that are not yet burned out, I wish 
vainly that some one else had col- 
lected and preserved this history .... 

If some parts of this article seem 
immodest or too personal, it must be 
remembered that to an old man the 
person who in the days gone by bore 
his name, wore his clothes, ate his 
food and played his part on the stage 
of life is no longer himself at all. The 
old man is not conscious of immod- 
esty in speaking of his past self and 
of his past activities. All of that is 
alien. Unless the sole surviving eye- 
witness speaks in the first person his 
account of things loses, for historical 
purposes, much of the authenticity 
such a statement should convey. 


From the time Powell, then a 
young lawyer practicing in Blakney, 
joined the Georgia Bar Association 
in 1901, he served on its committee 
to collaborate with the State Su- 
preme Court on measures “for the 
relief of the Court”; he had an active 
part in the drafting and passage of 
the law creating, not an intermediate 
appellate Court, but a three-judge 
Court of final appeal in enumerated 
types of cases deemed less important 
than those which should be left in 
the jurisdiction of the Supreme 
Court; and he was nominated and 
elected as one of the first members 
of the Court. So he has wisely 
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brought the interesting facts together 
from all sources—most of all his own 
recollections—and made them a last- 
ing part of the chronicles of the 
Courts and the lawyers of Georgia 
and the activities of their State Bar 
Association more than forty years 
ago. In every State, there are simi- 
lar matters of legal history and of 
outstanding personalities of the early 
Bar which should be similarly rec- 
orded while the men still live who 
can “blow upon the ashes of the past 
to kindle the sparks of recollection 
that are not yet burned out”. 


Ohio Bar Urges Three 
Specific Amendments of the 
United Nations Charter 


® Amendment of the United Na- 
tions Charter, protest against per- 
mitting mnon-lawyers to practice 
before the new federal Tax Court 
and’ modification of the physician- 
patient and husband-and-wife privi- 
lege statutes were among the matters 
acted on by the first joint meeting 
of members of the Ohio State Bar 
Association with its new and repre- 
sentative Council of Delegates, at 
Toledo, on May 13. 

Under the Association Constitu- 
tion effective on July 1, 1947, the 
Council of Delegates receives reports 
of committees and is the _policy- 
forming body, but its action is sub- 
ject to repeal at a meeting of the 
general membership. The Council 
of Delegates held its first meeting 
separate from the Association mem- 
bership in November, 1947, and the 
Toledo 1948 Meeting was the first 
time the Association assembly has 
held a session with the Council of 
Delegates. 

Significant of the broadening and 
activitated interests of State Bar or- 
ganizations in the United Nations, 
world law and international adju- 
dication, was the emphatic approval 
given to a resolution presented by 
the Committee on International Re- 
lations and Reform of the United 
Nations, reading: 

WHEREAS, We conceive it to be the 
duty of all members of the legal pro- 
fession and of all organizations of 
lawyers to urge and support the settle- 
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ment of international disputes by law, 
instead of by force or war, and to as- 
sist in every manner possible of mak- 
ing effective a world organization 
therefor, and 

Wuereas, the Ohio State Bar Asso- 
ciation endorses the high ideals, prin- 
ciples and purposes of the United Na- 
tions as expressed in its Charter, and 

Wuereas, It is the desire of this 
Association that the said Charter and 
the organizations therein created be 
strengthened to the end that endur 
ing peace and security be brought to 
all the peoples of the world, 

Ir IS, THEREFORE, RESOLVED, That 
the Ohio State Bar Association recom- 
mend to the President and the Con- 
gress of the United States that they 
immediately urge that the organs es- 
tablished in the Charter of the United 
Nations Organization be utilized to 
the utmost; that in particular, the 
competence of the International Court 
of Justice, one of the principal or- 
gans of the United Nations, be in- 
voked for advisory opinions, pur- 
suant to the Statute of the Court; that 
the Court be asked to define the terms 
“threats to the peace”, “aggression”, 
and “breaches of the peace”, all of 
which terms are used in the Charter; 
that particular states of fact which 
may appear to the Government of the 
United States to fall within these 
terms, or any of them, be submitted 
to the Court through the General As- 
sembly for advisory opinion as to 
whether they do, in fact, constitute 
threats to the peace, aggression or 
breaches of the peace, or preparation 
for aggression; that the United States 
thus demonstrate to the world its de- 
votion to the rule of law, its accep- 
tance of the supremacy of Courts of 
justice, and its willingness to abide by 
judicial decisions; and 

IT IS FURTHER RESOLVED, That the 
Ohio State Bar Association recom- 
mend to the President and the Con- 
gress of the United States that the 
United Nations Organization be 
strengthened by initiating the adop- 
tion of three amendments to the 
United Nations Charter, as follows: 

FirsT AMENDMENT: Re-organization 
of the United Nations Security Coun- 
cil and the International Court of Jus- 
tice, with a more effective representa- 
tion of the Nations, to provide a rule 
of world law to prevent war, enforce- 
able against nations and peoples. Also, 
to provide for the abolishment of the 
veto power in all matters involving 
aggression or preparation for aggres- 
sion only, while retaining it elsewhere. 

SECOND AMENDMENT: Delegation to 
the Security Council of adequate 
powers to suppress aggression and pre- 





PHILIP C. EBELING 
President, Ohio State Bar Association 


vent preparation for aggression. 

This Could Be Accomplished By: 

a. Establishing an Atomic Develop- 
ment Authority responsible to the 
reorganized Security Council for the 
rigid control of atomic energy and 
weapons with proper safeguards. The 
same or a similar Authority to have 
like responsibility as to biological, 
chemical and other means of mass 
destruction. 

b. In the case of other heavy arma- 
ment, such as warplanes, warships, 
rockets and heavy artillery, the Se- 
curity Council to be empowered and 
directed to limit the total quantity to 
be produced in the world annually, 
and allot to each nation an individual 
production quota, which it may not 
exceed. In event of actual invasion, 
the invaded state may exceed its quota 
and take all other steps to resist. 

c. To delegate to the Security Coun- 
cil the power and responsibility of en- 
forcing all the provisions of these 
amendments. The Security Council to 
maintain staffs of inspectors and es- 
tablish branches of the Atomic Devel- 
opment Authority throughout the 
world. The inspectors shall have full 
access to all sources of raw material, 
plants and research centers within the 
scope of their authority, and to full in- 
formation as to any substantial con- 
centration or training of armed forces. 
Refusal by the government of a mem- 
ber-state to submit to inspection or to 
recognize the authority of the Security 
Council and World Court shall con- 
stitute an act of preparation for ag- 
gression. 

TuHirp AMENDMENT: Establishment 
of a strong World Police Force organ- 
ized and equipped to support impar- 
tially and effectively the decisions of 
the Security Council. 
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This Could Be Provided Through: 

a. The World Police Force to con- 
sist of one active International Con- 
tingent, and five National Contin- 
gents ready to operate as reserves 
whenever needed. 

b. The Security Council to estab- 
lish and maintain under its direct con- 
trol the active International Contin- 
gent, composed of volunteers from the 
smaller member-states only; this to 
constitute a professional army, highly- 
paid, highly-trained and disciplined. 
They shall owe their allegiance to the 
Security Council only, and shall be 
equipped with heavy weapons pro- 
duced as the Security Council may 
order. 

c. The Security Council to cause 
the International Contingent to move 
against any State found guilty by the 
World Court of preparation for ag- 
gression. In event of actual aggression, 
the International Contingent shall 
move immediately to resist the aggres- 
sor. The International Contingent 
may be used as troops of occupation. 

d. The National Contingents to 
consist of the National Armed Forces 
of the five major powers (United 
States, Great Britain, Russia, France 
and China), and shall be equipped 
with the heavy weapons allotted to 
them in their respective quotas. 


Domestic Relations Judge Paul W. 
Alexander, of Toledo, who has suc- 
ceeded Reginald Heber Smith as 
Chairman of the American Bar As- 
sociation’s Committee on Marriage 
and Divorce Laws and the National 
Conference on Family Life, addressed 
the meeting and the Judicial Section, 
and directed attention to the alarm- 
ing increase in divorce cases, which 
constitute from 50 to 80 per cent of 
cases on the dockets of Ohio trial 
Courts. He appraised favorably the 
work of the National Conference on 
Family Life, in which the American 
Bar Association and other organiza- 
tions are seeking the causes of the 
so-called divorce evil, so as to find the 
remedy by favorably attacking causes 
rather than results. He advocated pro- 
viding Courts with social workers, psy- 
chiatrists, psychologists, expert case 
workers and other trained personnel, 
to make an exhaustive investigation, 
diagnosis, reports and recommenda- 
tions as to families in danger of 
disruption. Judge Alexander pro- 
posed giving consideration to com- 
pelling parties to obtain leave of 


Court, after such investigation, before 
instituting divorce actions, and to 
abolishing many of the old doctrines, 
such as collusion, condemnation, re- 
crimination, local domicile as resi- 
dence, guilt and punishment. 

Judge William L. Vandeventer, of 
the Springfield (Missouri) Court of 
Appeals, as the second speaker on the 
Judicial Section program, gave a 
history of the election of judges in 
Missouri prior to the adoption of 
the present improved plan, outlined 
in detail its provisions, described 
the practical phases of the system 
of selection, and indicated that the 
people of Missouri feel that the pres- 
ent plan has many distinct and 
worthwhile advantages over the old 
system of partisan nomination and 
political selection. 

In the annual address, President 
Joseph D. Stecher of Toledo, com- 
mended the diligence and compe- 
tency of the members of the Council 
of Delegates, commented on _ the 
duty of all lawyers to affiliate with 
Bar Associations and participate in 
their activities to promote the wel- 
fare of the profession, declared that 
the primary responsibility of the Bar 
to society is to facilitate the admin- 
istration of justice, advocated a re- 
vision of the system of judicial selec- 
tion and tenure in Ohio, dwelt upon 
exercising caution as to admissions 
to the practice and solicited greater 
cooperation by Courts in disbarment 
proceedings. President Stecher em- 
phasized, finally, the obligation of 
members of the legal profession to 
furnish leadership in governmental 
affairs and to make secure the prin- 
ciple of liberty and justice under 
law. 

The meeting gave support to the 
former action of the Executive Com- 
mittee of the Association by suggest- 
ing that members express, to the sub- 
committee of the Committee on 
Judiciary of the United States Sen- 
ate, disapproval of the House 
amendment to H. R. 3214 which 
would legislatively compel the Tax 
Court to admit non-lawyers to be 
admitted as practitioners before it. 
The outcome on this matter was 
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indicated in our June issue (page 
180); the principle that a Court 
should control admissions to practice 
before it was again recognized by the 
Congress and preserved. 

In recommending the modification 
of the Ohio statute (Section 11494, 
General Code) relating to physician- 
patient privilege, the Committee on 
Judicial Administration and Legal 
Reform quoted from the 1938 re- 
port of the American Bar Associa- 
tion’s Committee on Improvements 
in the Law of Evidence (63 A.B.A. 
Rep. 590) which stated the purpose 
of the statute was mainly to conform 
to the physician’s ethical canon of 
secrecy, but the privilege is usually 
invoked to protect from disclosure a 
bodily condition which has not 
been kept secret from friends and 
neighbors and which only the tribu- 
nal of justice must not learn about. 
The approved Ohio amendments, 
generally speaking, would require a 
physician to testify at the instance of 
the patient or, in the event of the 
patient’s death, at the instance of the 
personal representative of his estate, 
in actions in which a party thereto 
offers himself or a physician, nurse or 
other person as a witness to testify as 
to the physical or mental condition 
of such party, or in any criminal 
prosecution. The approved amend- 
ment would permit the husband-wife 
privilege to be waived by either 
spouse or the survivor. 

Philip C. Ebeling 


>? 


of Dayton, was 
promoted to be President of the 
State Bar after serving one year as 
Vice President and three years on the 
Executive Committee. He had been 
President of the Dayton Bar Asso- 
ciation for two terms, President of 
the Ohio Junior Chamber of Com- 
merce, and President of the United 
States Junior Chamber of Commerce. 
At the age of 44, President Ebeling 
is one of the youngest presidents in 
office in a State Bar Association. He 
became a member of our Association 
in 1941; like his predecessor, Joseph 
D. Stecher, he is a capable alumnus 
of the Junior Bar Conference. James 
M. Hengst, of Columbus, was elected 
Vice President, from the Executive 
Committee. J. L. W. Henney, of 
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Columbus, was re-elected as Secretary 
and Treasurer. 

The general meeting adopted an 
amendment to the Association’s Con- 
stitution increasing from $8 to $12 
the annual dues of members who 
have been admitted to the Bar for 
more than four years. Approval was 
not given to increasing from $4 to $6 
the annual dues of those who have 
been admitted to the Bar for four 
years or less. 

The Council of Delegates approv- 
ed the recommendations of the Com- 
mittee on Judicial Administration 
that it be 
discharged from further considera- 


and Legal Reform: (1) 


tion of integrating the Federal Rules 
of Civil Procedure with Ohio Civil 
Procedure, 


pending investigation 


and report by the newly-created 


Committee on the Ohio Judicial 
System, which latter committee will 
make a long range study of appoin- 
tive judicial systems and plans in 
this country; (2) that disapproval 
be given to the automatic overrul- 
ing of motions for new trial which 
had not been passed upon by the 
Court at the expiration of a given 
time after filing; and (3) that dis- 
approval be given at this time to 
the joinder in actions, of master and 
servant, lessor and lessee, and fidu- 
ciaries, in their individual capacities. 

The Council of Delegates approv- 
ed the report of the Committee on 
Uniform State Laws, recommending 
the enactment of the Uniform Part- 
nership Act, the Uniform Foreign 
Depositions Act and the Uniform 
Desertion and Non-Support Act. 
The committee reported it was 
favorably inclined toward the Uni- 
form Simultaneous Death Act and 
the Uniform Principal and Income 
Act, but was withholding definite 
recommendations until after action 
by the Committee on Probate and 
Trust Law. 

United States Senator Alexander 
Wiley, of Wisconsin, Chairman of the 
Senate Committee on the Judiciary, 
addressed the concluding session of 
the general meeting. 
Speaking on the subject ‘Free 
Judges and Free Peoples,” he re- 


Association 
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ferred to the three co-equal branches 
of our government which provide 
for checking and balancing tenden- 
cies toward dictatorship, outlined 
the federal and State systems fon 
selecting judges, detailed the objec- 
tives of the Senate Judiciary Com- 
mittee when considering nomina- 
tions for appointment to the federal 
judiciary, expressed appreciation fon 
the contributions of the American 
Bar Association and State Associa- 
tions, described the judiciaries of 
Russia and Germany under dicta- 
tors, gave reasons why this country 
interna- 


must be concerned with 


tional relations and_ international 
law, and declared that the challenge 
of the future and the hope of man- 
kind is to seek an orderly, lawful 
manner of preventing a repetition 
of the horrible wars of the past. His 
address was along lines summarized 
and quoted from in our June issue 
(page 441) and our July issue (page 


542). 


Mississippi State Bar Opposes 
“Civil Rights’’ Proposals 


=" An unprecedented extension of 
the scope of activities of a State Bar 
(integrated) took place on May 29 
when emphatic opposition to Presi- 
dent Truman’s “so-called, misnamed 
civil rights recommendation”, to Mr. 
Truman’s renomination for Presi- 
dent of the United States, and to 
the nomination of “anyone else who 
makes similar recommendations to 
Congress or harbors similar ideolo- 
gies”, was voiced in a resolution 
adopted at the final session of the 
Mississippi State Bar, convened in 
University. The actions voted were 
vigorously debated and were by no 
means unanimous. 

According to the Memphis Com- 
mercial Appeal (May 30), the word- 
ing of the resolution as it was origi- 
nally reported and adopted by a 
vote of 55 to 23 criticized the motives 
in submitting the civil rights propos- 
als as “insincere” and as constituting 
‘‘a breach of his solemn obligation to 
insure domestic tranquillity” under 
the Constitution. On motion of Rob- 
ert Burns, of Jackson, the “offensive 





PHIL STONE 
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words” were reconsidered and _ re- 
moved, and the resolution rephrased 
in this respect to state that the civil 
rights recommendation “is unwise on 
the President’s part and is done for 
political reasons and that these rec- 
ommendations do not insure domes- 
tic tranquillity, but to the contrary 
divide our people section against 
section, race against race, neighbor 
against neighbor”. 

The resolution was reported by 
the Resolutions Committee, of which 
Chancellor Lester Clark, of Hatties- 
burg, was Chairman. In its final 
form, the resolution read, in princi- 
pal part: 

WHEREAS, the members of this As- 
sociation have had the privilege of 
listening with interest to the able ad- 
dress delivered by Honorable Major 
W. Calvin Wells of Jackson, Mississip 
pi, on our fundamental privilege in 
State’s rights and our belief in our 
ability to deal with and solve our own 
internal problems without federal reg- 
ulation and intervention from Wash- 
ington, and, 

WHEREAS, we desire to express to 
Major Wells our appreciation for the 
time and effort he has put forth in 
preparing this splendid address and to 
voice our approval thereof, and, 

WHEREAS, we believe, after the di- 
vinity of God that nothing is so sacred 
as the dignity of the individual. It 
was nature’s purpose, through God 
that man be free and strong in a cov- 
enant with the practice of patriot’s 
“life, liberty, and the pursuit of hap- 
piness”’. 

We believe that the United States 
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of America is a government of inde- 
pendent individuals in a republic of 
sovereign States builded out of the 
fundamentals of freedom, good char- 
acter, hard work, true thrift, and im- 
perishable ideals. 

We believe the federal government 
has such authority only as delivered to 
it by the people through their Consti- 
tution, a Constitution under which ex- 
ecutive and judicial powers are clearly 
divided, a Constitution under which 
the rights of the individual and the 
sovereignty of the several States are 
inviolate. 

We believe in Americanism, not 
Communism, Fascism, Nazism—we be- 
lieve in private enterprise and the 
profit and loss system as opposed to 
totalitarian ideologies. 

We believe in the fullest encourage- 
ment to individual initiative and self 
reliance and that the State should de- 
pend upon its own existence and re- 
sources rather than upon the govern- 
ment. 

We believe that the President of the 
United States as the chief executive 
officer of the land is bound by the 
preamble of the Constitution wherein 
it says “insure domestic tranquillity” 
and we believe that the so-called, mis- 
named civil rights recommendation by 
the President to the Congress is un- 
wise on the President’s part and is 
done for political reasons and that 
these recommendations do not insure 
domestic tranquillity but to the con- 
trary, divide our people section against 
section, race against race, neighbor 
against neighbor. This program is per- 
haps unwittingly doing the very thing 
that the Communists want done and 
that is to divide our people one 
against the other and they are not 
choicy about what method is used in 
dividing them, but we do know that 
Communism cannot thrive in the 
midst of a happy, prosperous and con- 
tented people. Therefore, we are op- 
posed to his so-called civil rights pro- 
gram and we are opposed to his re- 
nomination as President of the Unit- 
ed States and we are opposed to the 
nomination of anyone else who makes 
similar recommendations to Congress 
or harbors similar ideologies. 

‘THEREFORE BE IT RESOLVED that the 
members of the Mississippi State Bar 
Association in annual meeting duly 
assembled do by these resolutions in- 
dorse in principle the preservation of 
States rights and our objection to the 
so-called civil rights bills now pending 
in Congress. .. . 


Phil Stone, of Oxford, was elected 
President of the 
succeeds Stokes V. Robertson, Sr., of 


Association. He 


Jackson. J. O. Hollis, of Carthage, 
was elected First Vice President, and 
John Aldridge, of Winona, Second 
Vice President. A Secretary to suc- 
ceed Mrs. Lura Ethridge, who re- 
signed, is to be named by the new 
Board of Commissioners. Incoming 
President Stone is a member of the 
Advisory Board of the JouRNAL and 
has contributed book reviews to our 
columns. 


Illinois State Bar Discusses 
a Convention To Revise State 
Constitution of 1870 


® Addresses by Tappan Gregory, 
President of the American Bar Asso- 
ciation; William M. James, retiring 
President of the Illinois State Bar 
Association; and Edward A. McFaul, 
of Northwestern University, were 
principal features of the 72nd an- 
nual meeting of the Illinois State 
Bar Association, held in Springfield 
on June 2-4. 

In his annual address President 
James stressed the need for placing 
before the public the question of the 
convocation of a constitutional con- 
vention for the purpose of correct- 
ing what are regarded as defects in 
the State Constitution of 1870, still 
in effect. “As lawyers, primarily con- 
cerned with progress in law and 
government,” he declared, “we cer- 
tainly belong in the front ranks of 
those who seek critical re-examina- 
tion of our State Constitution in the 
light of experience and the changes 
that have taken place since 1870.” 
President James also briefly reviewed 
the part played by the State Associa- 
tion’s Section of Criminal Law in 
assisting the Supreme Court of IIli- 
nois in the drafting of a new Rule 
(Rule 27A,, announced at the May 
term, to become effective on Septem- 
ber 1) outlining a procedure ‘o be 
used at the time of arraignment in 
felony cases with respect to an ac- 
cused’s right to counsel. 

He said also that a further Rule of 
Court dealing with the fundamental 
problem of providing a single, uni- 
fied method of reviewing all possible 
matters pertaining to conviction in 
criminal cases has been drafted and 
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AMOS H. ROBILLARD 
President, Illinois State Bar Association 


is being considered by a conference 
group representing the State Su- 
preme Court, the State Association’s 
Section of Criminal Law and the 
Chicago Bar Association. These rules 
are designed to meet the criticism of 
the State’s judicial administration in 
criminal cases highlighted by the 
Marino case (34 A.B.A.]. 148; Febru- 
ary, 1948). 

A major accomplishment of the 
Association from an administrative 
point of view during the past year 
was the establishment of the Illinois 
State Bar Association Headquarters 
trust. B. F. Langworthy, of Chicago, 
Secretary of the Association, ex- 
plained that under the terms of the 
trust five per cent of dues income 
will be allocated to the trust fund 
to provide eventually for a perma- 
nent headquarters building for the 
Association in Springfield. The 
trust fund was established after it 
was overwhelmingly approved by a 
referendum among members. 

Erwin W. Roemer, President of 
the Chicago Bar Association, also 
addressed the meeting. 

Special features of the sessions 
were a series of brief debates on im- 
portant topics of probate law, 
conducted under the direction of 
Emerson R. Lewis, of Chicago, 
Chairman of the Section on Probate 
and Trust Law; a timely discussion 
of insurance law by Charles G. 
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Briggle, Jr., of Springfield; and a 
discussion and explanation of the 
Revenue Act of 1948 by Paul E. 
Farrier, of Chicago, Vice President 
of the First National Bank of 
Chicago. 

Attending members and _ their 
families had a full three-day pro- 
eram of informative and entertain- 
ing activities in addition to the busi- 
ness sessions. Lieutenant Colonel 
Perry M. Thomas, of Elgin, who was 
chief of the photographic engineer- 
ing section during the atomic bomb 
tests at Bikini, presented unusual 
color films of the tests along with a 
lecture on the atomic bomb. <A 
special visit to New Salem State 
Park, historic home of Abraham 
Lincoln, was arranged. There was 
also a golf tournament, parties 
arranged by the host Sangamon 
County Bar Association, and a con- 
cert by the Philadelphia Orchestra. 

Thirty-one Association members, 
including Roscoe Pound, now in 
China as adviser to the Ministry of 
Justice, were given the title of Sen- 
ior Counsellor at the meeting. This 
award is conferred upon members 
who have practiced law fifty years or 
more, and is signified by a certificate. 

Amos H. Robillard, of Kankakee, 
was installed as President of the 
Association for the coming year. 
Other officers elected are: Albert E. 
Jenner, Jr., of Chicago, First Vice 
President; A. L. Yantis, of Shelby- 
ville, Second Vice Président; and 
Joseph H. Hinshaw, of Chicago, 
Third Vice President. B. F. Lang- 
worthy, of Chicago, was re-elected 
Secretary, and Amos M. Pinkerton, 
of Taylorville, Treasurer. Charles B. 
Stephens, of Springfield, was re- 
appointed as Executive Secretary. 

Special interest at the meeting 
centered in the tenth anniversary 
luncheon of the Association of Wives 
of Illinois Lawyers. This organiza- 
tion, the first women’s auxiliary Bar 
group in the nation, was founded in 
1938. At the luncheon the new 
President, Mrs. Amos H. Robillard, 
of Kankakee, was installed. The re- 
tiring President is Mrs. Timothy I. 
McKnight, of Evanston. 
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H. CLAUDE HORACK, FORMER DEAN OF THE LAW SCHOOL of Duke University, 
is shown above (center) as he was honored at a banquet sponsored by the Duke 


Law Alumni Association at Durham, North Carolina, on May 28, and presided over 
by Dean Harold Shepherd, of the Duke Law School. Pictured with Dean Horack are 
two of his former students at the State University of lowa Law School. On the left is 


Oscar R. Ewing, Federal Security Administrator, and on the right, Harold J. Gallagher, 


of the New York Bar. Dean Horack is now in South America on a survey trip of Latin 


American law schools for the Section of Legal Education of the Inter-American Bar 
Association (see 34 A.B.A.J. 426; May, 1948). He will study the curricula, equipment 
and personnel qualifications of Latin American law schools with a view toward 


facilitating the interchange of law students throughout this hemisphere. He will go 


first to South and then Central America, and will return to the United States in April of 
1949. Before leaving the United States Dean Horack told the New Orleans Times- 
Picayune (June 22): “We're trying to look at teaching methods, facilities, libraries, 


and courses of study—looking forward to effecting a better exchange of students 


between the United States and Latin American countries.” 





A State Administrative Procedure 
Act Ils Opposed in New York 

® The Committee on Administrative 
Law in the Association of the Bar 
of the City of New York, which on 
several occasions has net been in 
accord with the recommendations of 
our Association’s Committee and Sec- 
tion of Administrative Law and the 
policy voted by the House of Dele- 
gates, has reported to the Association 
of the Bar of the City of New York 
that neither the Model State Adminis- 
trative Procedure Act promulgated 
in 1946 by the National Conference 
of Commissioners on Uniform State 
Laws, “nor any similar general stat- 


ute, would be a desirable addition to 
New York State statutory law”. 


“Our recommendation is based on 
a judgment”, said the Committee, 
“that the statutes of New York State 
and its judicial decisions furnish 
adequate safeguards to private in- 
terests and at the same time permit 
the effective conduct of the public 
business”. Its report said further: 
In Sections 36 to 39-a of the Ex- 
ecutive Law, New York State has 
adequate statutory provision for the 
publication of rules and regulations. 
These are presently published under 
the title “Official Compilation of 
Codes, Rules and Regulations’, in 
five loose-leaf volumes, with annual 
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supplements. In Article 78 of the Civil 
Practice Act, New York State has an 
adequate general statute covering the 
judicial review of administrative de- 
terminations in cases where specific 
statutes do not provide for special 
forms of judicial review. 

Administrative procedure in New 
York State is, in our opinion, ade- 
quately controlled by judicial decision. 
This subject is covered in detail in the 
1942 report of the present Chairman 
of the Committee, as Moreland Act 
Commissioner: ‘Administrative Adju- 
dication in the State of New York”. 
Judicial decisions since 1942 have con- 
tinued to define the procedural re- 
quirements of administrative adjudi- 
cation in this State (see, e.g., as to the 
right and extent of cross examination 
in quasi-judicial proceedings, Matter 
of Friedel v. Board of Regents, 296 
N.Y. 347 (1947), and, as to specifica- 
tion of the issues, Matter of 67 Liquor 
Shop v. O’Connell, 273 App. Div. 68 
(Ist Dept. 1947). 

In view of the generally satisfactory 
state of the New York statutes and ju- 
dicial authority, it is in our opinion 
doubly unwise to adopt a general stat- 
ute which, in view of the great diversi- 
ty of the procedures to which it would 
apply, would necessarily risk undue 
impediment to satisfactory and effec- 
tive administrative action, without 
compensating advantages. 

Robert M. Benjamin is chairman 


of the Committee, whose members 
include James Lawrence Fly, former- 
ly of the TVA; Jesse Freidin, former- 
ly of the NWLB; Paul R. Hayes; 
Parker McCollester, and James 
O’Mallen, Jr. 


No First Amendment 

Protection for Communists 

®" At the annual meeting of the 
Louisiana State Bar Association at 
Lake Charles, on April 17, the ad- 
dress by Cuthbert S. Baldwin, of New 
Orleans, as President of the Asso- 
ciation, discussed “Americanism or 
Communism” in so forthright a man- 
ner that the meeting voted unan- 
imously to have a copy of the address 
sent at once to all members-of the 
Association. 

Concerning the constitutional pow- 
er of the government of the United 
States to deal with Communism, 
President Baldwin said, in part: 

Treason, under our Constitution, 
consists only in levying war against 


the United States or in adhering to 
its enemies, giving them aid and 


comfort. A first reading of this article 

and of the First Amendment relating 

to the freedoms would indicate that 

a Communist is entirely free to take 

advantage of the rights, privileges and 

immunities granted to our loyal 
citizens and to shout his pernicious 
doctrines and principles to our people 
under the protection of our guaranty 
of freedom of speech. But that is not 
necessarily true. If Communism _ is 
inimical to and utterly in conflict with 
our concepts of what constitutes true 
democracy and if it, as I believe, 
ultimately seeks the overthrow of 
democracy by force, then why should 
it be permitted to live at all in our 
nation and why would not anyone 
espousing the cause of Communism 

be deemed guilty of treason? .. . I 

suggest that when the people of our 

nation determine, in their minds, that 

Communism is inimical to and utterly 

in conflict with our concepts of what 

constitutes true democracy and that 
it ultimately seeks the overthrow of 
democracy, our Courts, sensing that 
change in the views of the people, 
will determine and hold that anyone 
espousing the cause of Communism 
cannot seek comfort in the First 

Amendment and may be guilty of 

treason. 

President Baldwin quoted at length 
from various authorities on the sub- 
ject and then summarized the resolu- 
tions and findings adopted by the 
House of Delegates last February 24 
(34 A.B.A.J. 281; April, 1948). By 
way of a specific program directed 
against Communists, he offered the 
following, in conclusion: 

I also strongly recommend that a 
program designed to acquaint the 
people of our country with the ad- 
vantages of Americanism over Com- 
munism, or of any other type of “ism”, 
should be formulated and carried into 
effect by the lawyers of this State and 
nation. Such a program should reach 
all classes, and, in particular, our 
younger elements, so that should we 
be unfortunate enough to encounter 
another depression, Communism could 
not take hold in this country for the 
reason that our people would choose 
to live under a democracy even in 
times of stress than in a Communistic 
state at any time. Following the 
resolution adopted by the House of 
Delegates of the American Bar As- 
sociation, we should insist: 

(1) That all subversive and seditious 
acts as defined by law be relent- 
lessly prosecuted. 

(2) That Communists and Commu- 
nist organizations be compelled 
to register, giving complete in- 
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formation as to their activity, 
purposes, financing, source of 
funds, officers, affiliations, mem- 
bership and like matters. 

That such information be avail- 
able to the public and to the 
press for publicizing. 

(4) That offenders be prosecuted if 
they fail to register or register 
falsely. 

(5) That Communists and _ those 
practicing its teachings be barred 
from all government service, State 
and federal. 

I also feel that the time has come 
when we should insist that Commu- 
nists, and those who preach its 
iniquitous doctrines, be removed from 
our institutions of learning. It seems 
incongruous to me that we should 
permit these Communists and Com- 
munistic sympathizers to remain in 
our institutions for the purposes of 
teaching to our younger people the 
very doctrines we are seeking to 
combat. State and federal legislation 
to further and carry into effect these 
thoughts should have our vigorous 
approval. 

Ve have a great country. Let’s not 
lose it. 

The resolutions thereupon adopted 
by the Louisiana State Bar were prac- 
tically identical with those voted by 
the House of Delegates on February 
24 as above cited (see also 34A.B.A.]. 
520, June, 1948; 34 A.B.A.J. 589, 
July, 1948). 


President Storey Outlines 
Objectives of Texas Bar 


=" One of the aims of the American 
Bar Association is to make adequate 
legal service available to all who 
need it, at a cost within the means of 
the clients, Tappan Gregory, Presi- 
dent of the American Bar Associa- 
tion, told over 500 persons attending 
the dinner which closed the three- 
day convention of the State Bar of 
Texas, held in Houston on July 1-3. 
‘Lawyers must serve well and with 
absolute fidelity all whom they rep- 
resent, whether they are regular cli- 
ents who are able to pay liberally or 
are the modest-income client who 
may not be able to pay as much,” Mr. 
Gregory said. 

At the end of the dinner, State Bar 
President H. Grady Chandler, of 
Austin, retired from office and Rob- 
ert G. Storey, of Dallas, the newly- 
elected President, took charge. Dean 
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Atlas Portraits 
ROBERT G. STOREY 
President, State Bar of Texas 


Storey outlined briefly his objectives 
for the coming year as including le- 
gal institutes on new legal problems, 
to be available to all Texas lawyers; 
support of the constitutional amend- 
ment as to the retirement of State 
judges, to be voted on by the people 
in November; a better method of se- 
lection for judges of the Supreme 
Court of Texas and the Texas Court 
of Criminal Appeals; and a revision 
of the Texas Constitution after care- 
ful study and research by competent 
experts. He asked for the aggressive 
support of Texas lawyers in helping 
the State Bar assume the necessary 
leadership to carry its objectives into 
execution. 

Texas lawyers in attendance num- 
bered 1806; several hundred other 
persons were also present. There are 
9432 lawyers in Texas. 

Other prominent speakers at the 
meeting were Justice James M. Doug- 
las, of the Supreme Court of Mis- 
souri, who discussed the ‘Missouri 
Plan”, an appointive-elective system 
of selecting judges which has been 
widely advocated in other States; 
Ralph N. Kleps, director of Califor- 
nia’s Division of Administrative Pro- 
cedure, who explained how that 
State has standardized and unified 
the operation of its boards and bu- 
reaus, Cody Fowler, of the Florida 
Bar (Tampa), who called upon law- 
yers to realize their obligation to be 
in truth the safeguards of democracy; 
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Thomas N. Tarleau, of New York 
City, who spoke on the adopted and 
proposed revisions of the Internal 
Revenue Code; Robert B. Denham, 
General Counsel of the National La- 
bor Relations Board; Chief Justice 
John E. Hickman, of the Supreme 
Court of Texas; Page Keeton, Dean 
of the Law School of the University 
of Oklahoma; Theodore Hall, of 
Cleveland; and H. H. Kaveler, of 
Oklahoma. 

Texas lawyers who spoke at vari- 
ous Section meetings included Wal- 
ter E. Boyd, Judge Langston King, 
F. F. Benton, Chris J. Dixie and Le- 
roy Jeffers, all of Houston; Henry P. 
Kucera, J. Paul Jackson and Clar- 
A. Guittard, all of Dallas; 
Thomas B. Duggan, Jr., of Lubbock; 
W. H. Wilbanks, of Cleburne; 
George W. Sparks, Judge Harry M. 
Graves, Attorney General Price 
Daniel, A. W. Walker, Jr., S. T. Mor- 
ris, Associates Justices James P. Hart 
and W. St. John Garwood, all of Aus- 
tin; R. O. Kenley, Jr., of Longview; 
Eldon Dyer, of Corpus Christi; Ern- 
est Guinn, of El Paso; and R. B. 
Cannon, of Fort Worth. 


ence 


In the general assembly of the con- 
vention, the lawyers present heartily 
endorsed efforts of the Tidelands 
Committee and requested the Com- 
mittee to continue its work “until the 
proper legislation has been enacted 
by the United States Congress that 
will reaffirm that this State owns that 
property which it has owned since it 
became a State”; asked the Board of 
Directors of the State Bar of Texas 
to create a new Section on Adminis- 
trative Law; endorsed amendments 
to the Charter of the United Nations 
so as to render that body capable of 
performing the beneficent function 
for which it was called into exist- 
ence, to protect mankind from the 
scourge of war; approved and en- 
dorsed a proposed flat fee bill for the 
Texas Court of Civil Appeals, 
agreed upon and drafted by the 
clerks of those Courts; and recom- 
mended to the Texas Legislature 
that the State Bar Act be amended 
to allow the Supreme Court to raise 
the annual fee of State Bar members. 


Leo Brewer, of San Antonio, was 





lay's Studio 


Cc 
CARVEL MATTSSON 
President, Utah State Bar 


re-elected, and Judge Ben H. Powell, 
of Austin, and G. W. Parker, Jr., of 
Fort Worth, were elected as dele- 
gates of the State Bar to the House 
of Delegates of the American Bar 
Association. 


Utah Bar Discusses 

Improved Methods of 

Selecting Judges 

=" The 17th annual meeting of the 
Utah State Bar, at the Union Pacific 
Lodge at Grand Canyon, Arizona, on 
June 10-11, directed the Board of 
Commissioners of the Bar to appoint 
a committee to study the problem of 
non-partisan selection of judges and 
to prepare legislation to be presented 
to the next Legislature. The action 
was taken to carry into effect the 
mandate of the constitutional amend- 
ment adopted in 1944 providing for a 
non-partisan method of selection for 
the judiciary. Before this action was 
taken, W. Q. Van Cott, of Salt Lake 
City, led a discussion of the pro- 
posal. 

During the two-days sessions Dean 
F. Brayton, of Salt Lake City, Chair- 
man of the State Bar Committee on 
Rules of Civil Procedure, made a 
progress report. Arthur H. Nielson, 
of Burley, counsel to the Committee, 
explained the proposed changes in 
the Rules for the State. A report on 
proposed plans for the retirement of 
judges was made by D. Ray Owen, 
of Salt Lake City, and a discussion of 
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the report was had. 

Principal addresses at the meeting 
were made by Frank E. Holman, un- 
opposed nominee for President of 
the American Bar Association for 
1948-9; Chief Justice Robert G. 
Simmons, of the Supreme Court of 
Nebraska; George W. Latimer, Jus- 
tice of the Supreme Court of Utah; 
and the Rev. George J. Weber, of 
Salt Lake City. 

Carvel Mattsson, of Richfield, was 
elected President of the Bar for the 
coming year. David L. Stine, of 
Ogden, was named Vice President, 
and Leland M. Cummings, was re- 


(Continued from page 648) 


organizations have registered under 
this Act.*} 


Hatch Act as to ‘‘Disloyal”’ 
Federal Employees 


t. The fourth class of congressional 
statutes seeks to purge the Govern- 
ment of disloyal employees. 

The Hatch Act,*? for example, 
makes it unlawful for a federal em- 
ployee to advocate or to have mem- 
bership in a political organization 
advocating the forcible overthrow of 
the government. All recent appro- 
priation acts, in addition, make it a 
felony for such disloyal employees to 
receive money from any appropria- 
tion. 

This part of the Hatch Act has 
not been specifically ruled upon by 
the Supreme Court. Doubt is cast 
on its constitutionality by the broad 
language in the Lovett case in 
1946, where a rider to an appro- 
priation bill, directed at withhold- 
ing the salaries of three named in- 
dividuals whom Congress deemed 
subversive, was held unconstitutional 
as a bill of attainder.** 

A somewhat similar effort has been 
made by Congress in the Taft- 
Hartley Act** to purge labor unions 
of Communist leadership, in recog- 
nition of the fact that control of 
labor unions is the most powerful 
weapon of the Communists, as in- 


elected as Secretary. In the Board of 
Commissioners Walter G. Mann, of 
Brigham City, was re-elected from 
the First District, and Harley W. 
Gustin, of Salt Lake City, was elected 
from the Third District to the va- 
cancy resulting from the expiration 
of the term of Bryan P. Leverich, the 
retiring President. 

In conjunction with the session, 
section meetings were held by the 
Property Law Section, Administra- 
tive Law Section, Insurance Law 
Section, and the Junior Bar Section. 
The Property Law Section adopted 
some additional title standards, 


dicated by current events in Europe. 
This statute has been sustained in 
lower court decisions.**® 

The Mundt-Nixon Bill*’ passed 
the House by a vote of 385 to 58 in 
May, but was not acted on by the 
Senate. After finding that Commu- 
nist political organizations are part 
of a world-wide conspiracy directed 
by a foreign power against the 
United States, it, among other things, 
makes unlawful attempts to establish 
a totalitarian dictatorship under for- 
eign control; denies employment and 
passports to members of such organi- 
zations knowing them to be of that 
type; and requires registration of 
such organizations as the Attorney 
General, subject to judicial review, 
determines to be Communist politi- 
cal or Communist front organiza- 


tions. 

31. Information furnished by Department of 
Justice under date of May 6, 1948. 

32. 18 USCA 61[i). 


33. U. S. v. Lovett, (1946) 328 U. S. 303. For 
statutes somewhat similar, see the discussion of 
earlier efforts along this line in 10 Geo. Wash. 
L. Rev. 104; and for an example from the most 
recent appropriation acts, see Agricultural Ap- 
propriation Act, 80th Cong., Ist Sess., Sec. 7; 
and see the eight recent statutes cited in the 
Lovett case. 

34. See the reference in the Lovett case to the 
Hatch Act, which is legislation as to a class, and 
the reliance in the opinion upon Civil War cases 
holding a test oath invalid as a requirement for 
entry into the professions of those described as a 
class, like priests and lawyers. For a criticism of 
this case see Norville, 26 Ore. L. Rev. 78 (1947), 
and compare U. S. v. Marzani, (1947) 71 F. Supp. 
615, 617, and compare the use of the executive 
power to purge disloyal employees, referred to 
below. 

35. 29 USCA 159(h). 
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which were approved and ordered 
printed and distributed to members 
of the Bar. The Administrative Law 
Section recommended that legis- 
lation be prepared to effect a sepa- 
ration of administrative or en- 
forcement functions from judicial 
functions in the Tax Commission, 
the Industrial Commission, and the 
Public Service Commission. The 
Junior Bar Section elected Ernest F. 
Baldwin, Jr., as Chairman for the 
coming year, and W. Sanford Wag- 
staff was appointed the Section’s rep- 
resentative to the Board of Commis- 
sioners. 


Communism vs. the Constitution 


Action of House of Delegates 

Last February 

The American Bar Association’s 
House of Delegates passed a strong 
resolution supporting this type of 
legislation. The bill does not, in 
terms, outlaw membership in the 
Communist Party, as the overwhelm- 
ing majority of our people would 
like, as evidenced by a three to one 
vote in a recent Gallup poll.** It 
is submitted that the direct prose- 
cution in Court of seditious organi- 
zations and their leaders and, on 
conviction, the confiscation of their 
funds and papers, would be more 
just and effective than mere registra- 
tion with the Attorney General— 
which would seem to involve both 
penalties under the proposed statute, 
and a confession of guilt under 
other statutes.*® 





36. Oil Workers International Union v. Elliott, 
(1947) 73 F. Supp. 942; National Maritime Union 
of America v. Herzog, 16 L. W. 2501, affirmed 
on other grounds by the Supreme Court, June 21, 
1948. See Barrett, 27 Ore. L. Rev. 85 (1948). 

37. H. R. 5852. It also makes unlawful mem- 
bership in unregistered organizations, requires 
identification of anything mailed or broadcast, 
deprives organizations of any tax deduction, and 
contains other incidental provisions. The full dis- 
cussion of this bill is beyond the scope of this 
paper. 

38. 34 A.B.A.J. 281, April, 1948; Gallup Poll, 
December 7, 1947, Public Opinion Quarterly. 

39. Foster says that even his Communist Party 
will not register (Associated Press dispatch, Balti- 
more Evening Sun, May 28, 1948). Such registra- 
tion provisions, moreover, raise unnecessary con- 
stitutional problems. Little reasonable objection 
can be made to the objectives of the rest of the 
statute, though it may require clarification. It does 
go further than existing laws in devising means 
to implement the fight against sedition, despite 
some press comments to the contrary. 
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To recapitulate, Congress has met 
successive defeats by the Supreme 
Court in a series of efforts to tighten 
naturalization laws; has passed many 
laws aimed at purging the executive 
departments of Communists; and the 
Subversive Activities Act of June 28, 
1940, to supplement the Civil War 
still 
have to run the gauntlet of the Su- 
preme Court; and has passed regis- 
tration acts aimed at indirectly con- 
trolling sedition, which have been 


Conspiracy Act, which laws 


upheld. In response to a widespread 
public demand, the House has 
passed the Mundt-Nixon Bill, de- 
signed to implement the fight against 
sedition, but its future in the Senate 
Court remains in 
Congress has not, however, 


and Supreme 
doubt. 
outlawed the Party or prevented 
Communists from having seats in 
itself. A Communist, 


while a felon, if he accepts pay from 


Congress, 


the executive department and is sub- 
ject to prosecution also under anti- 
sedition statutes, may apparently run 
on the Communist ticket and be 
elected to Congress.*° 
Can the Communist Party Be 
Constitutionally ‘“‘Outlawed"’? 
In spite of a rather widespread view 
that our Constitution would not per- 
mit the outlawing of the Commu- 
nist Party, it is submitted that such 
a view is wholly erroneous, since the 
Communist Party is plainly being 
used throughout the world as the 
agency of a great power in its ef- 
forts to overthrow other 
ments.*? No government can exist 
which cannot protect itself against 
revolution or seditious conspiracies. 
Current history proves beyond reas- 
onable doubt that the Communist 
Party is engaged in seditious con- 
spiracy, international in scope, sup- 
ported, first, by the Comintern, and 
now the Cominform, and its overt 
acts include the overthrow of ten 
governments within as many years. 
The idea that the Communist 
Party cannot be outlawed seems to 
stem from a supposed right to revo- 
lution and to the sacrosanct status 
accorded this alleged right by the 
There can 


govern- 


writers on free speech. 
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be no right to revolution, since that 
is the negation of government, any 
more than there is a right to kill, 
though homicide may be justtfiable 
under certain circumstances, as in 
self defense or during war. But 
revolution is not even justifiable 
where there is a reasonably practical 
method of amendment, as under our 
Constitution.*? Free speech fanatics 
would permit anyone to advocate 
the overthrow of government by vio- 
lence. They find it easy to buttress 
their argument by quotations from 
the Declaration of Independence 
and the addresses of our revolution- 
ary patriots.** By our Declaration 
of Independence the overwhelming 
majority of the people threw off 
the shackles of a foreign tyrant, 
after all other means had failed. It 
would be a gross distortion to think 
that our patriots were singing the 
praises of a bastard revolution by a 
minority seditious group in our 
country, aimed at placing our own 
people under the yoke of a foreign 
despot. That is not revolution, but 
treasonable conspiracy. 

There is, of course, a vast differ- 
ence between advocating free speech 
in relation to domestic violence, at 
times when it constitutes no serious 


threat, contrasted with that which is 
part of an international conspiracy 
under the Soviet-dominated world 
organization. The argument that it 
is better to let individual agitators 
blow off steam, in the traditional 
Hyde Park manner, has considerable 
merit where not endangering na- 
tional survival. It is also true that 
the dangers from subversive organi- 
zations at the time of World War 
I were much exaggerated and there- 
fore there was some basis for the 
criticism directed against the ad- 
ministration of restrictive laws of 
that era.*## The First Amendment 
radicals were first formulating their 
arguments before the critical year 
1938, when Hitler, through his series 
of conquests, demonstrated success- 
fully how an enemy power can use 
seditious fifth columns, and long be- 
fore the conquest by Russia of the 
East European countries through the 
use of their own minority Commu- 
nist parties. 

If it once be recognized that the 
Communist Party is a conspiratorial 
organization and the spearhead of a 
threatened foreign attack upon us, 
there should be no reasonable doubt 
as to the constitutionality of laws 
outlawing it entirely as a legal politi- 





40. Unless the House to which he was elected 
should decline to seat him, either under the third 
section of the Fourteenth Amendment if he hap- 
pened to have been previously in a former Con- 
gress, the Executive Department or the State 
Legislature, on the ground of giving aid or comfort 
to an enemy of the United States or unless Con- 
gress refused to seat him under the general power 
of each House to judge the qualifications of its 
members, (Art. |, Sec. 5, Subsec. 1), which al- 
though general in language, has nevertheless 
been used in some cases of fraud—which seems a 
lesser reason for disqualification than sedition. 
(Compare note in 33 Va. L. Rev. 322 [1947] and 
Chafee, Freedom of Speech [1941] 252.) The ques- 
tion has not been squarely presented yet, though 
two members have been charged with Communist 
views. The use by the Communist M. P. and spy, 
Rose, of secret information obtained in the Ca- 
nadian Parliament dramatizes the seriousness of 
this problem. See note 50, infra. 

41. See recitals in Mundt-Nixon Bill; more 
than twenty federal decisions referred to in the 
House Report, May 10, 1948, cited in note 12, and 
the recitals of the American Bar Association's 
House of Delegates’ resolutions, note 38. The 
documentary evidence supporting this statement 
in the Bolton and other House reports referred 
to in note 12 will be found convincing to all 
those who read them with an open mind. 

42. In the interest of stability of government 
and protection of minorities and human freedom, 
it is not, of course, desirable to have the right 
of amendment made too easy, as by mere ma- 
jority vote, but the twenty-one amendments to 


the Constitution demonstrate that amendments, as 
a practical matter, can be passed where there 
is sufficiently sustained popular demand. 

43. They could cite also the fact that it is im- 
bedded in some of our cunstitutions adopted after 
the Revolutionary War. See Maryland Declara- 
tion of Rights, Art. 6. 

44. Valuable as that history may be as a warn- 
ing against excesses, we are no longer in the 
days of T-model socialism of World War I. Yet, 
Chaffee, who seems to have greatly influenced 
the new Court began his crusade then. (See Free- 
dom of Speech, 1920 and 1941 editions.) See also 
frequent references to the Hughes 1920 speech 
against expulsion of socialists from the New York 
Legislature—e. g., in Schneiderman case, 320 U. 
S. at 154. O'Brian, 61 Harv. L. Rev. 592 (1948) was 
Assistant Attorney General in charge of espionage 
cases in World War |, and even his views seem 
influenced thereby. Yet, the American Communist 
Party was first organized after World War | and 
had not proved its menace as a treasonable fifth 
column until the last decade. The emotional argu- 
ments about ‘'red hunts’’ and the recent sedition 
“‘circus’’ trial are directed against the manner 
of enforcement, not the necessity of law. Our 
administration of the law suffers similar discredit 
in the occasional Roman holiday atmosphere in 
many fields as widely separated as anti-trust and 
divorce, as well as in criminal trials of many 
kinds. Soviet spies were separately tried and 
jailed in Canada. It is an open secret that the 
spy net existed in this country, though—perhaps 
for diplomatic reasons—it was never fully ex- 
posed. See note 50, infra. 
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cal party, and hence also of properly 
drawn laws seeking to control this 
nenace.*® 
Question of Political Wisdom 
of “Outlawing’’ Communism 
There is, of course, a sharp differ- 
ence of opinion as to the political 
wisdom of outlawing Communism. 
Opponents glibly state that it would 
be un-American to outlaw a legal 
domestic political party, and add as 
. crushing reductio ad absurdum 
that if we outlaw the Communist 
Party, next we will outlaw the Re- 
publican and Democratic parties. 
This is a vast oversimplification— 
(1) the conquest of East Europe 
shows the so-called Party is an agency 
of Moscow; (2) the outlawing of the 
“Party” would deprive it of one of 
its greatest weapons of mass appeal 
that is to say, propaganda through 
a legal political party, so eagerly 
desired by official Comintern policy** 
and so fatuously accorded by the ex- 
treme legalism of democratic govern- 
ments; (3) the idea that outlawing 
would drive it underground and 
make it more dangerous has lost all 
plausibility, since recent events in 
Czechoslovakia disclosed the secret 
armed underground co-exists with the 
legal political Party. To cut off one 
prong of this pincers movement can- 
not strengthen the other.*? (4) Com- 
munist parties, while small in num- 
bers,** gain a huge advantage from 
a legal status of adding to their vot- 
ing strength many groups of mal- 
contents. Panaceas are freely offered 
—as in the Italian elections—and 
influence gullible voters who are 
not really seditious and do not real- 
ize their danger. Legalization of the 
party has not saved recent Soviet 
victims from enslavement.*® (5) The 
Canadian spy trials clearly show that 
the Communists keep secret members 
who can be used for espionage pur- 
poses, even where the Party is legal.°° 
Of course, the Party can change name, 
and has done so already seven 
times,® but there has been no prac- 
tical difficulty in tracing it through 
its leaders and otherwise; nor is its 
recent change in professed objectives 
(6) Finally, the Com- 
munist Party is not a political party 


convincing. 


at all in the: American sense of a 
loose association tolerating limitless 
divergence of opinion. It has party 
cards, dues paying memberships, re- 
quires implicit obedience to the 
shifting Party line determined by 
the Comintern under Russian direc- 
tion, with the penalty of expulsion.* 
It is not indigenous to this country, 
but a section of the Comintern 
which has preached violence from its 
inception. The vast majority of its 
leaders, as pointed out by the FBI,*° 
are aliens or have foreign connec- 
tions, mostly Russian, and its top 
.eaders—like Foster and Browder— 
are Moscow-trained members of the 
Comintern and travel constantly to 
Moscow for instructions.54 The cur- 
rent political arguments against “‘out- 
lawing” this conspiratorial, treason- 
able organization, on the theory it 
is a political party, blithely ignore 
these facts. The difficulties of draft- 
ing effective legislation are enormous 
—but Congressional efforts to find a 
solution deserve support rather than 
ridicule. 
Action of Executive in Enforcing 
Laws Against Communists 
Congress may pass laws, but they are 
only scraps of paper without vigor- 
ous enforcement by the Executive. 
The Executive department has 





45. See report of Sub-Committee on Legisla- 


tion, Committee on Un-American Activities, supra, 
note 12 at page 2; compare Chafee, Freedom of 
Speech (1941), page 178, with page 432. 

46. See documents annexed to Chief Justice 
Stone's opinion in the Schneiderman case, supra, 
note 16. See Lowenstein, 38 Co!. L. Rev. 591, 725, 
citing Hitler's use of legalized parties as a part 
of his campaign. 

47. Ten thousand secretly armed men made pos- 
sible the coup of the legalized minority Com- 
munist Party, see Readers Digest, May, 1948, at 
page 36. The freedom of speech extremists seem so 
confident in their own ex cathedra pronounce- 
ments as to when sedition is dangerous, which 
seems to be, in their view substantially never— 
see, e. g., Fraenkel, 55 Yale L. J. 715-734 (1946)— 
that it is doubtful whether even this demonstra- 
tion or our current rearmament would indicate any 
danger to them. 

48. For figures, see House Report April 1, 1947, 
note 12. supra. 

49. On the other hand, several European coun- 
tries successfully outlawed Communists prior to 
1939. Lowenstein, op. cit., note 12, supra. Several 
South American countries have recently outlawed 
Communism, see United States News, April 23, 
1948, page 13. 

50. See Hirsch, Soviet Spies (1947), page 92, 
and the Report of the Canadian Royal Commission, 
passim. 

51. See Report of House Committee on ‘‘The 
Communist Party as an Agent of a Foreign Power,’ 
cited in note 12, supra, at page 17. 

52. E.g., expulsion of factions, referred to by 
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been subjected to criticism on this 
score. As the Nixon Sub-committee 
said: 

Had the law enforcement authori- 
ties vigorously enforced existing laws 
against Communists in the United 
States, the growth of the movement 
would undoubtedly have been stulti- 
fied, so that it would not constitute 
the serious threat to our national se- 
curity that it now does.55 
Prior to 1940 the Civil Service 

Commission required Communists, 
otherwise qualified, to be appointed 
to all federal jobs—even in national 
Efforts by the 
Executive to purge the Government 


defense agencies.** 


services of Communists were not very 
vigorous, to say the least, until the 
Executive Order of March, 1947, set 
up a new loyalty program,”’ requir- 
ing investigations of present and fu- 
ture employees, naming by the At- 
torney General of subversive organi- 
zations, and removal of disloyal em- 
ployees. The Attorney General has 
listed 103 subversive organizations 


under this order. The portion of 


this order proscribing mere member- 
ship in subversive organizations, 
while upheld by a district judge, may 
be contrary to the constitutional 
views of some of the present mem- 
bers of the Court because of the 
ex parte character of the Attorney 


Chief Justice Stone in the Schneiderman case, 
note 16. 

53. Associated Press dispatch, Baltimore Even- 
ing Sun, May 28, 1948. 

54. House Report April 1, 1947, page 38 ff 
supra, note 12. Dispersion, where large scale 
organization is so essential to success, and de- 
struction or interference with their communica- 
tions net seems sound military strategy. Under- 
ground they have difficulty in getting recruits or 
funds. That is why they so violently oppose all 
controls. 

55. Supra, note 12, quoted in editorial, Balti- 
more Sun, April 13, 1948. 

56. 10 Geo. Wash. L. Rev. 104. 

57. No. 9835, March 21, 1947, 12 F. R. 1935, 
which prescribes a loyalty program under which 
applicants for government employ must be in- 
vestigated, sets up standards and provides for 
removal of employees guilty of seditious activities 
or membership in organizations designated by the 
Attorney General as subversive. This is a complete 
revision of an early Executive Order, No. 9300, 
8 F. R. 1701, 1943, which had apparently been 
ineffective. As stated in the text, it is reported 
that the Attorney General has listed 103 organiza- 
tions as subversive under the Loyalty Order. But 
the Department of Justice has advised, under date 
of May 6, 1948, that while only five organizo- 
tions have registered under the Voorhis Act, note 
29, as subversive, no prosecutions have been 
undertaken so far for failure to register under 
that Act! The recent Canadian spy convictions 
may be reasonably inferred to have emphasized 
the need for the Executive Order of 1947. 
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General’s investigation and because 
of imputation of personal guilt from 
mere membership.** 

The question of whether penalties 
should attach to membership alone 
should, it is believed, depend upon 
the character of the proceedings. 
Chief Justice Stone, in his dissent 
in the Schneiderman case, disposed 
of the claim that membership in the 
Communist Party is meaningless, in 
deportation cases where naturaliza- 
tion is not a matter of right, in this 
language: 

It might as well be said that it is 
impossible to infer that a man is at- 
tached to the principles of a religious 
movement from the fact that he con- 
ducts its prayer meetings, or, to take 
a more sinister example, that it could 
not be inferred that a man is a Nazi 
and consequently not attached to 
constitutional principles, who, for 
more than five years, had diligently 
circulated the doctrine of Mein 
Kampf .... A man can be known 
by the ideas he spreads as well as by 
the company he keeps, and when one 
does not challenge the proof that he 
has given his life to spreading a par- 
ticular class of well-defined ideas, it is 
convincing evidence that his attach- 
ment is to them rather than to their 
opposites. 

In the executive loyalty order simi- 
lar considerations would seem to 
apply, for the reason that there is 
no vested right to an office.*® Where 
criminal guilt is the issue, however, 
a more troublesome question would 


arise. But in the Subversive Activi- 
ties Act, as pointed out, Congress 
has required personal knowledge by 
the member of the objectives of his 
organization.® 

Powers and Actions of the States 

as to Communists 

What have our States to do with this 
problem? The States, under our 
federal Constitution, retain their po- 
lice powers and have the primary ob- 
ligation of maintaining their own 
internal security and, as such, the 
duty to combat seditious organiza- 
Indeed, the States have war 
powers including the 
right of defense against invasion." 
Many of the States passed statutes 
directly prohibiting the advocacy of, 
or membership in organizations seek- 
ing the overthrow of government by 
violence, about the time of World 


tions. 
themselves, 


War I, when criminal syndicalism 
was widespread. 

The former Supreme Court up- 
held these statutes in the Gitlow, 
Whitney and the Burns cases, and 
while in some cases it construed 
them narrowly, it never held them 
invalid.** As Mr. Justice Sanford said 
in the Gitlow case, in 1925, in in- 
cisive language which today has tak- 
en on new meaning: 

That a State, in the exercise of its 

police power, may punish those who 


abuse this freedom by utterances ini- 
mical to the public welfare, tending 


to corrupt public morals, incite to 
crime or disturb the public peace, is 
not open to question .... 

And for yet more imperative rea- 
sons the State may punish utterances 
endangering the foundation of organ- 
ized government and threatening to 
overthrow by unlawful means. These 
imperil its own existence as a consti- 
tutional state. Freedom of speech and 
press, said Story, does not protect dis- 
turbances to the public peace or the 
attempt to subvert the government 
....+ In short, this freedom does not 
deprive a State of the primary and 
essential right of  self-preservation 
which, so long as human governments 
endure, they cannot be denied.... 

If the State were compelled to wait 
until the apprehended danger became 
certain, then its right to protect itself 
would come into being simultaneously 
with the overthrow of the govern- 
ment, when there would be neither 
prosecuting officers nor Courts for the 
enforcement of the law. [Italics sup- 
plied] 

New Attitude of Court Toward 

State Efforts to Control Sedition 

Between 1937 and 1940, four new 
judges were appointed to the Court 
and a new attitude toward indirect 
State efforts to control sedition ap- 
peared. Many, if not most, states 
had attempted to counteract subver- 
sive activities by the patriotic cere- 
mony of saluting the flag and a 
pledge of allegiance.** This custom 
had prevailed in many public schools 
for generations. The new Court, 
at first in the Gobitis case,** adhered 





58. Schneiderman v. U. S., 320 U. S. at page 
136. See O'Brian, 61 Harv. L. Rev. 594. But see 
Baltimore Sun, May 4, 1948 (Associated Press dis- 
patch, May 3), reporting that Judge Letts had 
refused an application by an organization to have 
its name removed from the list of ninety organiza- 
tions then listed as subversive by the Attorney 
General in a letter to the President's Loyalty 
Board. See also Friedman v. Schwellenbach, 159 
F. (2d) 22, cert. den. 330 U. S. 838 (1947), 331 
U. S. 865 (1947), where the Court upheld the de- 
nial of appointment under a Civil Service regula- 
tion because of a reasonable doubt as to loyalty; 
and see also United Publication Workers v. Mit- 
chell, (1947) 91 L. Ed. 509; Oklahoma v. U. S. 
Civil Service Commission., (1947) 91 L. Ed. 537, 
upholding the Hatch Act prohibition against polit- 
ical activities. See also 16 L. W. 1185, June 1, 
1948, opinion of the Attorney General holding 
dismissal of Communist mandatory. 


59. O'Brian, op. cit. note 58, shows difficulty 
of devising fair procedure. 


60. Our participation in the conviction of the 
Nazi Party at Nuremberg, prior to the trial of 
individuals, and its use in convicting leading Nazis 
is a spectacular example of the doctrine that 
association with a criminal party is at least some 
evidence of guilt. See Articles Nine and Ten of 
the Charter annexed to agreement of August 8, 
1945, between France, the U. S., the U. K., and 
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the U. S. S. R., 1 Nazi Conspiracy and Aggression 
6 (1946); see also Jackson, report to the President, 
12 Dept. State Bulletin 1071 (1945), as cited in 60 
Harv. L. Rev. 858, 887 (1947). The Mundt-Nixon 
bill, supra, note 37, in Sections 6 and 7 which 
deny employment and passports to members of 
the Communist political organizations, requires 
that they know it to be such. In spite of the 
critics, personal knowledge can be as readily 
proved here as in other crimes. 


61. Constitution, Art. |, Sec. 10, Clause 3, and 
the power to pass laws supplementing the federal 
effort. Gilbert v. Minnesota (1920) 254 U. S. 325. 


62. Gitlow v. N. Y., (1925) 268 U. S. 652, 667, 
669, Justices Brandeis and Holmes dissenting on 
the ground of lack of clear and present danger; 
Whitney v. California, (1927) 274 U. S. 357; 
Burns v. U. S., (1927) 274 U. S. 328 (Justice 
Brandeis dissenting); cf. Fiske v. Kansas, (1926) 
274 U. S. 380, insufficient evidence. In DeJonge 
v. Oregon, (1937) 299 U. S. 353, the Court re- 
versed a conviction of one aiding a Communist 
meeting, on a narrow construction of an Oregon 
statute. In Stromberg v. California, (1931) 283 
U. S. 359, the conviction of @ Communist under 
a California statute, for running a school requir- 
ing the children to salute the Red Russian flag 
under a pledge of allegiance, was reversed by a 
5 to 2 vote, largely on procedural grounds. In 
1937, in Herndon v. Lowry, 301 U. S. 242, by a 5 


to 4 decision the Court upset the conviction 
of a paid Communist organizer, under an old 
Georgia insurrection statute imposing a death 
penalty, which it deemed to have been applied 
too broadly and because it was not shown that 
the incendiary literature in his possession had in 
fact been distributed. The reference here to the 
clear and present danger rule was long before 
the danger from Russian Communism became so 
plainly apparent. (However, Chief Justice Hughes, 
who joined in the opinion of the Court, had as 
long ago as 1926 reported to the Senate Com- 
mittee on Foreign Affairs, when he was Secretary 
of State, in conclusion to an exhaustive report 
“that force and violence are inseparable from 
the Communist program."’ Recognition of Russian 
hearings before a Subcommittee on Foreign Rela- 
tions on Senate Resolution 50, 68th Cong., Ist 
Sess., 1926, cited in 12 Fordham L. Rev. 222.) 
In no case did the old Court overrule the Gitlow 
self-defense doctrine. The new Court has not ap- 
parently passed directly on State sedition cases, 
and its attitude can only be inferred from its de- 
cisions in collateral fields. 

63. While this ceremony far antedates World 
War |, during that period a number of statutes 
were passed requiring the saluting of the flag. 
(See statutes collected in Chafee, Freedom of 
Speech, App. 111.) 

64. Minersville Schoo! District v. Gobitis, (1940) 
310 U. S. 586. 








to il 
such 

Bi 
nett 
rulil 
tices 
disse 
not 
shift 
own 
Reli 
tion 
puls 
testi 
cal 1 
bear 
nett 
to Cc 
al ay 
giou 
divi 
Yet, 
obje 
to i 
com 
to d 
the 
cere 
poli 

T 
pro’ 
whe 
aC 
Con 
salu 
The 
how 
justi 

Se 
Con 
low 
the 
has 
Sup 

| 
for 
sedi 
Daz 
dow 
in t 
reqi 
Con 
Con 
The 
the 
new 
con 
















































rea- 
1Ces 
ran- 
r to 
1ese 
1sti- 
and 
dis- 
the 
lent 
not 
and 
tion 
ents 


wait 
ame 
tself 
usly 
ern- 
ther 
the 
sup- 


new 
ourt 
rect 

ap- 
ates 
ver- 
cere- 
da 
tom 
ools 
yurt, 
ered 





fiction 
n old 
death 
pplied 
» that 
iad in 
to the 
before 
me so 
ughes, 
ad as 
Com- 
retary 
report 
from 
tussian 
Rela- 
pe 
222.) 
Gitlow 
ot ap- 
cases, 
its de- 


World 
tatutes 
» flag. 
om of 


(1940) 





to its previous decisions upholding 
such statutes. 

But three years later, in the Bar- 
nette case,®° it reversed itself, over- 
ruling its five previous cases. (Jus- 
tices Reed, Roberts and Frankfurter 
dissented.) The reversal would 
not have taken place but for the 
shift of three new judges from their 
own position of three years before. 
Religious sects have claimed exemp- 
tion from many laws, such as com- 
pulsory vaccination, inspection laws, 
testimonial duties, compulsory medi- 
cal treatment and the obligation to 
bear arms.°® But, prior to the Bar- 
nette case, they had been compelled 
to comply with legislation “of gener- 
al applicability, even though the reli- 
gious consciences of particular in- 
dividuals rebelled at the exaction’”’.®” 
Yet, one tiny religious sect, which 
objected to this effort of the State 
to inculcate Americanism and thus 
combat sedition, has been permitted 
to defeat this objective by destroying 
the sense of unity which makes such 
ceremony of value and to limit the 
police power of the State. 

The Barnette case cited with ap- 
proval the 1931 Stromberg case,®§ 
where the Court had upheld, against 
a California statute, the right of a 
Communist school to require the 
saluting of the Red Russian flag. 
The contrast in results is startling, 
however much the latter case may be 
justified on technical grounds. 

Some States have outlawed the 
Communist Party by refusing to al- 
low it to appear on the ballots,®® but 
the constitutionality of these laws 
has not yet been passed upon by the 
Supreme Court. 

The new Court’s lack of sympathy 
for indirect State efforts to cope with 
sedition is further evidenced in the 
Davidowitz case,"° by the striking 
down of the Pennsylvania law, which, 
in the exercise of the police power, 
required registration of aliens. 
Conclusions as to Control of 
Communism and Communists 
The foregoing review indicates that 
the result of the decisions of the 
new Court’ has been to block the 
continuous, if not always well- 


planned, efforts of Congress and the 
States to preserve our government 
from Communism and other sedi- 
tious movements. Everyone is at 
liberty to advocate change in our 
government by the orderly methods 
prescribed by the Constitution. The 
moment he urges the substitution of 
the bullet for the ballot he becomes 
an enemy of society and should be 
treated as such. Freedom of speech 
should stop short of seditious activi- 
ties.7* 


The reversal of constitutional 


landmarks by the new Court in 
other fields has become so customary 
as to cause no surprise. Perhaps 
much of the explanation lies in the 
characteristics and background of 
the new appointees to the Court, but 
such an inquiry would carry us far 


afield. However, five general com- 


ments on the attitudes of the new 
Court seem justified. 
First: The Court, in its disposition 


of cases involving Communism, 


65. Board of Education v. Barnette, (1943) 319 
U. S. 624. 

66. See cases cited in the dissenting opinion in 
Board of Education v. Barnette, 319 U. S. 624, 
at 655. 

67. 319 U. S. at 655. The claim that the flag 
is a graven image to which they must not bow 
down, within the meaning of Exodus, Ch. 20, 
Verses 4 and 5, distorts the meaning of the 
ceremony which requires respect for the flag and 
allegiance to the nation. The salute does not 
interfere with religion, but merely requires it to be 
exercised in a manner which will not interfere 
with the enforcement of general laws applicable 
to all. 

68. Stromberg v. California, 283 U. S. 359, 
supra. 

69. Nine States have such statutes, e.g., Del. 
Rev. Code, 1935, Sec. 1810; Tenn. Code Ann. 
Supp., 1940, Sec. 2045.1; Ark. Dig. Stat., Pope, 
1937, Sec. 4910 (held constitutional in Field 
v. Hall, (1942) 143 S. W. (2d) 567; contra, see 
Communist Party v. Peek, (1942) 127 Pac. (2d) 
2889, for lack of evidence). Cal. Ch. 271, Acts of 
1947, submits constitutional amendment disqualify- 
ing Communists from holding office. 

70. Hines v. Davidowitz, (1941) 312 U. S. 52, 
(Chief Justice Hughes and Justices Stone and Mc- 
Reynolds dissenting) on the ground of the su- 
premacy of the national power over foreign af- 
fairs and immigration, in complete disregard of 
the necessity of the States’ police power if it 
also is to cope adequately with sedition. The 
federal Act does not even make the alien registra- 
tion records available to the States, and is not 
as broad as the Pennsylvania Act in many respects. 
Registration of aliens for the protection of the 
States is as important as registration for the 
protection of the federal government is to the 
federal government. See dissenting opinion, 312 
U. S. 80. 

In Thomas v. Collins, (1945) 323 U. S. 5°6, 530, 
the new Court further showed its lack of sympathy 
for efforts made by States to protect their in- 
ternal security by striking down a Texas statute 
which merely required a labor union organizer 
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seems curiously blind to the lessons 
of current history which confirm so 
clearly the documentary evidence as 
to Communism’s technique of infil- 
tration and violence, its essentially 
conspiratorial character, and its 
plain purpose to establish a beach- 
head for foreign aggression.** As Mr. 
Justice Holmes has said, “A page of 
history is worth a volume of logic”. 

Second: The Court has applied 
the views of extremists on free speech 
without giving due consideration, it 
is submitted, to the necessity of sur- 
vival. The Court has destroyed any 
presumption of the validity of legis- 
lation in the field by the so-called 
“preferred status” it gives the Bill 
of Rights.** Whatever the merits of 
the “preferred status” accorded the 
First Amendment in other fields, it 
is the apotheosis of absurdity to per- 
mit a Communist to invoke the very 
Constitution he is trying forcibly to 
destroy, to aid him in its destruction. 
Traitors and seditious organizers are, 





to register, and would seem to have been ciearly 
within the police power. While not so directly 
relevant, the recent decision in Illinois v. Board 
of Education, (1948) 92 L. ed. 451, preventing 
States from giving voluntary religious instructions 
in their schools of any kind requested, can be 
considered another victory for Communism, in 
view of its well known opposition to all religion. 
Banning of Communists as school teachers, how- 
ever, should not encounter constitutional objec- 
tions, see editorial, Baltimore Sun, June 20, 1948. 

71. Though the old Court may not have been 
wholly free from criticism in this respect, its 
decisions always emphasized the doctrine of self- 
preservation, and it is only during the past ten 
years, moreover, that the dangers from Com- 
munism have been quite so apparent. 

72. As the McCormack Committee said in 1935: 

The prohibition of that kind of conduct is one 
of the essential powers of government necessary 
for its own preservation. Under the constitutional 
guarantee of free speech, any person will still be 
at liberty to advocate the change of our govern- 
ment in the orderly manner prescribed by our 
Constitution and laws, and by consent of the 
people. The moment he advocates its accomplish- 
ment by force and violence and substitution of 
the bullet and the bomb for the ballot, he be- 
comes an enemy of our social and political or- 
der, a criminal, and he ought to be dealt with 
as such. Freedom of speech does not authorize 
insurrection or rebellion against the Government."' 
House Report 153, 74th Cong., Ist Sess. (1935), 
at 23, quoted in 10 Geo. Wash. L. Rev. 104. See 
Patterson, Free Speech (1939), 168, 245. 

73. See the text, supra. Lawyers and laymen 
seem to share this belief. See Gallup poll and 
recitals of the House of Delegates of the Amer- 
ican Bar Association, cited note 38. See also the 
lower federal Court cases cited in Report of 
House Committee on ‘The Communist Party as an 
Advocate of Overthrow of Government by Force,"’ 
pages 138-144, cited supra, note 12. 

74. Prince v. Massachusetts, (1944) 321 U. S. 
158, 164, 167 and cases cited. See also Carolene 
Prod. Co. v. U. S., (1938) 304 U. S. 144, 152-153. 
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like others, entitled to a fair trial 
under our Bill of Rights, but it is 
totally and wholly different to give 
them a “preferred status” when they 
are hiding behind the First Amend- 
ment in advocating the forcible over- 
Surely, 
in such a contest the survival of the 
Government is entitled to the pre- 
ferred status. What does it profit 
us to have freedoms if they be used 


throw of our Government. 


to advocate the betrayal of the Con- 
stitution which guarantees them? 
Third: In sedition cases, which are 
so closely related to national defense, 
the presumption in favor of legisla- 
tive validity is ignored by a Court 
which has upheld in other fields 
the greatest extension of legislative 
power in our constitutional history. 
The Supreme Court attempts to jus- 
tify its upsetting of statutes by an 
unwarranted use of the dictum of 
Mr. Justice Holmes, that there must 
be a “clear and present danger of 
the substantive evil which Congress 
had the power to prevent”.”® As 
Mr. Justice Frankfurter, concurring 
in the Pennekamp case, said:*® 
Neither Mr. Justice Holmes nor 
Mr. Justice Brandeis nor this Court 
ever suggested in all the cases that 
arose in connection with the First 
World War, that only imminent 
threats to the immediate security of 
the country would authorize courts to 
sustain legislation curtailing utter- 
ance. Such forces of destruction are of 
an order of magnitude which courts 
are hardly designed to counter. 
For the Court to apply a veto 








power to sedition laws and deny the 
power of the coordinate branches of 
government in this field is an arro- 
gation by the judiciary of a power far 
beyond that ever previously used. May 
we not hope it wilk yet renounce the 
views of the ‘‘self-canonized liberals”, 
who are unwilling to sacrifice an 
ounce of free speech dogmatism for 
a pound of democratic survival, and 
return to the more fundamental doc- 
trine that this freedom, like others, 
must be subordinated to self-preser- 
vation? Just as the war power is 
based thereon in a shooting war, 
so also, it is submitted, this basic 
right must have priority, especially 
in a cold war.” 

Fourth: The new Court, in in- 
validating State legislation in this 
particular field, has almost complete- 
ly abandoned the principle which 
gives wide latitude to State legisla- 


tion under its police power*® and is 
the chief strength of a federal system 
of government. By assuming a judi- 
cial supervisory power in the name 
of preserving one freedom, it defeats 
the efforts of the States to defend 


themselves. 

Finally: The Court has been as- 
tute in inventing new doctrines to 
reach the almost predetermined re- 
sult in this particular field. For ex- 
ample, it refused to follow principles 
applicable in other fields: In the 
Schneiderman case, by upsetting con- 
current findings of fact by both low- 
er Courts; in the Bridges case, by 
upsetting the facts as found by a 
well-qualified administrative officer 
on substantial evidence; in all cases 
in this field, by paying little or no 
regard to the Court’s previous deci- 
sions; by the invention or extension 
of the preferred status and clear and 





75. The history of Justice Holmes’ dictum in 
Schenck v. U. S., (1919) 249 U. S. 47, 52, its use 
as a phrase in the dissenting opinions in succeed- 
ing years until adopted by the majority of the 
Court in 1937, and the comparison with the self- 
defense or self-preservation doctrine of the old 
Court, is related in Hoar: ‘Subversive Activities 
Against Government’’, 27 Mar. L. Rev. 72. As 
Justice Frankfurter says in Pennekomp v. Florida, 
(1945) 328 U. S. 331, at 352-353: 

“It does an ill-service to the author of the most 
quoted judicial phrases regarding freedom of 
speech, to make him the victim of a tendency 
which he fought all his life, whereby phrases are 
made to do service for critical analysis by being 
turned into dogma . . . . Words which ‘are used 
in such circumstances and are of such a nature 
as to create a clear and present danger that they 
will bring about the substantive evils that Con- 
gress has a right to prevent’, Schenck v. U. S., 249 
U. S. 47, 52, speak their own condemnation. But 
it does violence to the juristic philosophy and 


Our Readers Can Help Us Do Our Job 


=" To meet the increased costs of 
printing and paper supply and re- 
store an adequate number of pages 
per issue, the JOURNAL has been un- 
der the necessity of increasing its 
revenues from advertising. To the 
advertisers who have been staunch 
friends for years and to the newcom- 
ers to our columns, we are most 
grateful. 

We ask our readers to show their 
appreciation of this support by pa- 
tronizing our advertisers and by men- 
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tioning the JOURNAL when they do so. 
You will find that many of our ad- 
vertisers offer products or services 
which you could well obtain from 
them. 

And when you write for a book or 
a service, buy a product, or a railroad 
ticket, order an article of office equip- 
ment, or obtain an insurance or in- 
demnity policy, that has been adver- 
tised in the JOURNAL, you can help 
us and your Association a great deal 
if you mention the fact that you saw 


the judicial practice of Mr. Justice Holmes to as- 
sume that in using the phrase, ‘a clear and pres- 
ent danger’ he was expressing even remotely 
an absolutist test or had in mind a danger in 
the abstract. He followed the observation just 
quoted by the emphatic statement that the ques- 
tion is one ‘of proximity and degree’, as he con- 
ceived to be most questions in connection with 
the large, undefined rights guaranteed by the 
Constitution." 

76. See note 75, supra. 

77. 32 Geo. L. J. 405; 56 Harv. L. Rev. 1261. If 
it be recognized that fifth columns are but the 
advance skirmishers under the technique of war- 
fare as practiced by totalitarian powers, it would, 
it is believed, clarify the judicial treatment of 
sedition by requiring that legislation be tested 
more from the standpoint of the war power and 
national security than by whether or not a formal 
state of war exists. 

78. See Terrace v. Thompson, (1923) 263 U. S. 
197, 217. 


the advertisement in the JOURNAL. 

To all our readers and their busi- 
ness clients, we point out that the 
JOURNAL goes each month into the 
offices and homes of lawyers in 
practically every community in the 
United States and is now read closely 
and discussed by those who receive 
it. Surveys have shown that our read- 
ers constitute an unusually select 
body of potential buyers in every 
State. Our advertising rates will be 
sent on request. 
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present danger doctrines to this field 
_thus reversing the presumption in 
favor of validity of State and federal 
legislation; and by setting up such 
severe requirements as to burden of 
proof in sedition cases as to defeat 
vovernment efforts to curb Commu- 
nism. 


Duty of Lawyers When America 
Faces a Struggle for Existence 
America is faced today with a strug- 
ele for existence against an enemy 
which has developed the new tech- 
nique of seditious fifth columns in 
our midst. Congress, the States and, 
somewhat belatedly, the Executive, 
are alive to the dangers, as are the 
people at large and the lower feder- 
al Courts. Our diplomatic efforts, 
the billions being expended in the 
Marshall and Truman plans, the 
peacetime draft law—all attest the 
grave danger of Russian Commu- 
nism to our industrialized nation, 
which is so vulnerable in this atomic 
age. Surely, the time has come when 
legislative efforts to control sedition 
should be accorded the presumption 
of constitutionality to which they 
rightfully are entitled, instead of 
being frustrated by legal sophistries. 
We lawyers, who tend to be tradi- 


Personal Ambitions of Judges 
(Continued from page 659) 


have a division of sovereignty, where 
you have two sets of governments, 
you have legal questions, and lawyers 
naturally gravitate into government- 
al affairs. 

But that is only a partial explana- 
tion. One of the architects of the 
victory of the recent war, a French- 
man of singular penetration with 
wide knowledge of affairs and of 
men in France and in Great Britain 
and in this country, asked me during 
the war why it was that, with few 
exceptions, the ablest, the most im- 
aginative, the most resourceful, the 
most effective administrators during 
the war all happened to be lawyers. 
My friend had no partiality for our 


tionalists and conservatives,’® have 
been slow to recognize the menace of 
this Trojan horse. We have dog- 
matically adhered to constitutional 
absolutes and individual rights, 
which were adopted primarily for 
protection against domestic tyranny, 
and thus have blurred over import- 
ant distinctions. It is one thing to 
afford to seditious aliens the guaran- 
tee of a fair trial; it is quite a dif- 
ferent thing to permit them to hide 
behind one constitutional guanantee 
in order to carry on their seditious 
activity in advocating the violent 
destruction of the government and 
the assassination of our Constitution. 

To conclude, it is time for us to 
reorient our thinking and for a mili- 
tant Bar to recognize that our most 


1 
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important obligation is to preserve 
the whole Constitution.*® We should 
direct our efforts toward that end 
instead of encouraging the exagger- 
ated application of civil rights to a 
field which threatens our national 
survival. Indeed, in view of the 
attitude taken by the majority of 
the new Court, it may yet be neces- 
sary to consider the adoption of a 
constitutional amendment which 
will restore the preferred status of 
the Union itself and more nearly 
attain some of the purposes set forth 
in the very preamble of our Consti- 
tution, “to insure domestic Tran- 
quillity” and “to provide for the 
common Defence” and “to secure the 
blessings of Liberty to ourselves and 
to our Posterity”. 





79. See action of New York State Bar Associa- 
tion advocating debate rather than legislation 
against Communists, 34 A.B.A.J. 252, March, 1948; 
cf., action of American Bar Association, cited 
supra, note 38. See dissenting opinions in cases 
cited supra, passim, and see the criticisms in 42 
Amer. Pol. Science Rev. 46; 12 Fordham L. Rev. 
209, 231; 32 Geo. L. J. 405, cited supra. 

80. It is encouraging to note that the Amer- 
ican Bar Association, which, through its Civil 
Rights Committee in 1943, opposed the “effort of 
the States to inculcate good citizenship, in the 
Barnette case—see note 65 supra—now recognizes 
the danger from Communism, see editorials in 34 
A.B.A.J. 44, January, 1948; 34 A.B.A.J. 300, April, 
1948; 34 A.B.A.J. 393, May, 1948; 34 A.B.A.J. 
486, June, 1948; ‘‘House of Delegates Votes Many 


profession. He was not a lawyer. 


The Qualities of Lawyers Make 

Them ‘Experts in Relevance” 

I think there is an explanation. I 
am not embarking on professional 
self-laudation, saying how wonderful 
we are, because I think the function 
of every member of a profession is 
to be critical of his profession in 
order to make it better. The ex- 
planation is that if lawyers are good, 
if lawyers have range, if lawyers are 
true to their function, then they are 
what I venture to call experts in 
relevance. And an expert in rele- 
vance is a person who has intellec- 
tual disinterestedness, who pene- 
trates a problem as far as the human 
mind dealing with affairs is capable 


Important Actions February 23-24'', 34 A.B.A.J. 
263, April, 1948; see also 34 A.B.A.J. 192, March, 
1948. It would seem obvious that a Committee for 
the Defense of the Constitution would now be 
more appropriate for intervening in Courts where 
Communist cases are involved, in view of the pres- 
ent trend of the Supreme Court, rather than a 
Committee on Civil Rights, which inevitably starts 
out with the idea of giving Communists ‘‘the full 
protection of the Bill of Rights’’, 34 A.B.A.J. 281; 
April, 1948. The practical results of the decisions 
would give a preferred status to Communists. 
This emphasis on freedom of speech and the Bill 
of Rights at the outset, rather than on the more 
fundamental right to preserve our constitutional 
form of government, seem to show the necessity 
for a different approach. 


of penetrating, and who is free, who 
is not entangled in exercising a fair 
judgment and is not thwarted by per- 
sonal, partial or parochial interests. 

This list of public men that I ven- 
tured to put before you as Presi- 
dents, as Secretaries of State, as Sec- 
retaries of War—I have little doubt 
that I could find the same phenom- 
enon in other branches of govern- 
ment, even in the Treasury, though 
it is not fair to attribute the law- 
yer’s habit of mind to Alexander 
Hamilton because geniuses are not 
classifiable. 


Western Law Trains Men in the Deep 
Interests of Democratic Freedom 


The explanation lies in the fact, I 
believe, that law in the Western 
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world trains one in those deep in- 
terests that we associate with West- 
ern democratic freedom—all those 
great charters of liberty—and it also 
gives training to the mind to see 
things from without, disentangled, 
as I ventured to say, from the limit- 
ing, the obfuscating, the confusing 
attachments of personal, class or par- 
tisan interests. 

I think it would be interesting to 
analyze the Secretaries of State to 
find out whether those who were suc- 
cessful, who contributed to the fur- 
therance of amity, to the hopes of 
civilization, were not lawyers who 
more broadminded and had 
more disciplined training superim- 


were 


posed upon their native gifts than 
other Secretaries who, because of the 
deficiencies of their experience and 
the limitation of their imagination, 
were not so successful. 

Well, if that is so, then the lesson 
is plain enough for a day like ours 
where the complexities are multi- 
plied with the rapidity of pace by 
about, 
where the interdependence of this 
country with the rest of the world 
is so stark and so naked that nobody 
any longer disputes it, where (and 


which change is brought 


again I am sure you will acquit me 
of partisan thought) it is a signal 
fact that a public man who once was 
a fierce isolationist, to use a rough 
description, has now become one of 
the most forceful and one of the 
most disinterested promoters of an 
mean, of 
course, Senator Vandenberg. 


international order. I 


The Qualities of Our Profession Are 
Needed in Many Places and Posts 


We are living in days when those 
qualities of our profession, conspic- 
those 
achieved greatness in positions of 
eminence, are needed not only in a 


uously illustrated by who 


few places. The widest dissemina- 
tion of those qualities is needed 
through appropriate training, be- 
cause we now appreciate that not 
only in the world at large but in 
our own profession “adult educa- 
tion” is almost a redundant term 
and not a fad. No man ceases to 
need education until he stops living. 
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No man ceases to need education 
until he stops functioning. 

And so I welcome with the great- 
est interest and hope the various 
manifestations of this process of con- 
tinuous education of which three 
years in even the best of law schools 
is but a foundation on which the 
structure is to be built throughout 
life. 

There are all sorts of manifesta- 
tions of that. ‘To me, in all serious- 
ness, the Law Institute, so far as I 
have been privileged to view it, was 
one of the great legal educational 
forces precisely because you have had 
these meetings, these disputations 
and this disinterested exchange of 
mind, for only by such disinterested 
exchange of mind can the truth be 
pursued. The truth is not a golden 
The 
truth must be achieved through in- 
terchange of thought, and hopes of 
fears and hypotheses. 


pot out of which you scoop. 


We of America Should ‘‘Mean 

Well With All Our Might’ 

Theodore Roosevelt once made some 
derogatory remarks about a very 
eminent public man, and some one 
said, ‘“But, Colonel, so-and-so means 
well”. And the Colonel said, “Yes, 
but he means well feebly”. [Laugh- 
ter] I think it is unfortunately too 
true that most men who mean ill, 
mean ill very mightily, and it there- 
fore behooves those of us, who 
majority of 
American people, to mean well with 


constitute the vast 
all our might. For the problems 
that are ahead of us, the problems 
in the midst of which we are, are 
problems that challenge mankind as 
they have never challenged mankind 
before. 

I do not see why we should have 
fear in the saddle. 
a country 


I do not see why 
with our material and 
moral resources should be panicky, 
provided only we mean well with 
might. We have a tradition of de- 
mocracy in this country which almost 
is an insurance against the descent 
into a closed society as against an 
open society. I prefer the term “open 
society” rather than a “free society” 
because a free society is something 


to be pursued, it is a continuous 
process of endeavor. It can be 


achieved if a society is open. 


Reconciliation of Centralized Control 
With Complete Individual Freedom 


What is the crucial problem of our 
day? It is a reconciliation of an in- 
creasing control from the center, 
with a maintenance, adequate, ample 
and complete, of individual free- 
dom. 

The wisest meditator on the hu- 
man situation of our time, who died 
only the other day, summed it up, 
and said what I am trying to say in 
a bungling, groping way, in this 
fashion: 

It is the first step in sociological wis- 
dom to recognize that the major ad- 
vances in civilization are processes 
which all but wreck the societies in 
which they occur: like unto an arrow 
in the hand of a child. The art of free 
society consists first in the mainte- 
nance of the symbolic code; and sec- 
ondly, in fearlessness of revision, to 
secure that the code serves those pur- 
poses which satisfy an enlightened 
reason. Those societies which cannot 
combine reverence to their symbols 
with freedom of revision, must ulti- 
mately decay either from anarchy, or 
from the slow atrophy of a life stifled 
by useless shadows. 


Expertness and Independence 
of Judicial Work the Test 
of Our Institutions 


The immediate application of Pro- 
fessor Whitehead’s insight to our 
profession was put in words with 
which I should like to close; the 
more so, because I think you will all 
be glad to have me recall to you him 
who, year after year for ten years, 
appeared at your proceedings and 
said these words, almost the last time 
that he appeared before you. I think 
it would be a cheering thing for the 
Institute, if I may so suggest, Mr. 
President, to send a word of greet- 
ing to Chief Justice Hughes, from 
whom I shall read these words 
spoken at your meeting in 1940: 

If democratic institutions are to sur- 
vive, it will not be simply by maintain- 
ing majority rule and by swift adapta- 
tions to the demands of the moment, 
but by the dominance of a sense of 
justice which will not long survive if 
judicial processes do not conserve it. 
The judge must in truth represent au- 
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thority, but he is the symbol not so 
much of power as of justice, of pa- 
tience and fairness, of a weighing of 
evidence in scales with which prejudice 
has not tampered, of reasoned conclu- 
sions satisfying a sensitive conscience, 
of firmness in resisting both solicita- 
tion and clamor. 

Let me interpolate by saying that 
it is not merely ancient biases that 
are sometimes unpopular; ancient 
truths may also be unpopular. 

It is in the quality of judicial 
work—whether performed by Courts 
or by agencies invested with judicial 
functions—in its expertness, thor- 
oughness, independence and impar- 
tiality, that the whole scheme of the 
law, of government by law, comes to 
the decisive test. And only as that 
test is successfully met will the foun- 
dations of a sound democracy be 
made secure. 


The Government of Canda 


(Continued from page 663) 


Committee is a disinterested, impar- 
tial tribunal, unmindful of Canadian 
election returns and oblivious to the 
growing pains of a young nation. 
This cannot be said of our Supreme 
Court. Finally, the constantly chang- 
ing personnel of the Committee works 
against constitutional development.!® 

If the abolishment of appeals to 
the Privy Council makes the Supreme 
Court of the Dominion the tribunal 
of last resort for constitutional ques- 
tions, it will be interesting to observe 
how far that tribunal follows the line 
marked out by the Judicial Commit- 
tee and to what extent, if at all, it 
is influenced by the opinions of the 
Supreme Court of the United States. 


Governmental Powers Without 
Commensurate Powers to Tax 


The enlargement of provincial pow- 
ers has both potentially and actually 
increased the functions!’ of the Pro- 
without a commensurate 
increase in the taxing power neces- 
sary in order for them properly 
to finance their undertakings. The 
Dominion on the other hand has 
unlimited power to tax but no cor- 
responding demands are made upon 


vinces 
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it. The illogical but necessary result 
is that the Dominion raises a substan- 
tial portion of the funds which the 
Provinces spend. 

As happened in this country, at the 
formation of the Confederation the 
Dominion assumed the debts of the 
Provinces—this as consideration for 
railways and other provincial prop- 
erty which passed under Dominion 
ownership or jurisdiction. In addition 
to this debt allowance, there were 
provisions in the B.N.A. Act for 
other payments and contributions to 
the Provinces which were recited to 
be “in full settlement of all future 
demands on Canada’’!8—a statement 
which has long since become inopera- 
tive. The original financial provi- 
sions, based on provincial functions 
of 1867, have become inadequate 
because provincial powers have out- 
stripped the provincial facilities to 
pay for their proper exercise, and 
there is no solution for the problem 
save additional grants from the Do- 
minion. These aids have not proved 
an unmixed blessing, for they have 
tempted some of the less affluent 
Provinces to embark upon undertak- 
ings when their financial condition 
did not justify their bearing the 
provincial share of the expense. 


Obstacles to Amendment of the 
British North America Act 


As to the subjects mentioned the 
B. N. A. Act has unquestionably 
proved to be somewhat of a consti- 
tutional straight-jacket. Canadians 
have been more apathetic to judicial 
supremacy than have Americans— 
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perhaps because there was no way 


effectively to influence the Privy 
Council. 

Formal amendment has been al- 
most equally difficult. There have 
been six amendments but only one 
has altered Dominion-Province rela- 
tions—by giving the Dominion the 
power to legislate about unemploy- 
ment insurance.!9 

As the B.N.A. Act is in form an 
ordinary British statute, the British 
Parliament can amend it, although 
there is no express provision for 
amendment. The obstacle to amend- 
ment is not in London but in Canada. 
Acquiescent in Canada’s progress 
toward independence, Britain readily 
conceded that there should be no 
amendment except at the request of 
of the Dominion, and that when the 
request was made amendment would 
be automatic. Thus since 1867 all 
amendments have resulted from Do- 
minion initiative. The British have at 
no time insisted that their Parlia- 
ment retain the power to amend; 
Professor Dawson declares that it has 
been retained because “the people of 


16. For the contrasting continuity of the Supreme 
Court of the United States see ‘‘The Supreme 
Court'’, by Mr. Justice Harold H. Burton, 33 A.B. 
A.J. 645; July, 1947. 

17. Among these functions are education, high- 
ways, public health, mothers’ allowances, old age 
pensions, unemployment relief, etc. 

18. B.N.A. Act, Secs. 102-126. 

19. British Statutes, 3-4 George VI, Ch. 36 
(1940). Other amendments concern the establish- 
ment of provinces out of territories, the privileges 
of the Dominion Parliament, representation of Ter- 
ritories in Parliament and readjustment of repre- 
sentation in the Senate and House of Commons of 
the Dominion. British Statutes, 34-35 Victoria, Ch. 
28 (1871); 38-39 Victoria, Ch. 38 (1875); 49-50 Vic- 
toria, Ch. 35 (1886); 5-6 George V, Ch. 45 (1915); 
10 George Vi, Ch. 63 (1946). 
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Canada have simply been unable to 
decide what method of amendment 
they would like to have.” For a time 
there was uncertainty as to how the 
request for amendment was to be 
made, but now the settled practice 
is a joint address by the two Houses 
of the Canadian Parliament. 


Challenges the ‘‘Confederation” 
Theory as ‘‘Sheer Invention”’ 


The almost insuperable obstacle to 
amendment is not the method, which 
is comparatively simple, but the clash 
of Dominion and provincial interests. 
There has been “discovered” “the 
compact theory’’*° of confederation 
of which Professor Dawson writes: 
“The theory, while plausible, is 
constructed on sheer invention ... It 
has no legal foundation; it has no 
historical foundation.” Under this 
theory, the Provinces entered into a 
compact or treaty which cannot be 
altered without the unanimous con- 
sent of all of the nine Provinces. All 
or nearly all of the Provinces, irre- 
spective of partisan consideration, 
have been jealous of their powers, 
and have fought to keep them, Que- 
bec usually along with the others. 
Professor Dawson believes that the 
solution is to be found in providing 
different methods of amendment for 


different kinds of constitutional pro- 
visions; only the clauses relating to 
provincial and minority rights would 
be amended by the Dominion House 
of Commons and the legislatures of 
all the provinces.*? 

Dominion power cannot be en- 
hanced by the right of the Dominion 
to disallow provincial legislation. 
Disallowance merely lessens the scope 
of provincial legislation, it does not 
enlarge that of the Dominion; the 
need is for more Dominion, not for 
less provincial Moreover, 
while legally there is no limitation 
upon the right of disallowance, the 


power. 


Provinces have vigorously protested 
when it has been used, and public 
opinion no longer supports the ori- 
ginal view that the Dominion should 
act as a mentor of the Provinces. 
There are indications that in the 
future disallowance will be usec in 
three classes only: (1) When provin- 
cial legislation conflicts with Domin- 
ion policy or Dominion legislation; 
(2) when provincial Acts destroy 
rights of citizens living in other 
Provinces; and (3) when provincial 
legislation affects fundamental rights 
of Canadian citizens. 

Advocates Adding a Bill of Rights 
to the Canadian Constitution 


It may well be that one of the first of 
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the future amendments to the Cana- 


dian constitution will be the addition 
ef a Bill of Rights. This omission is 
to be explained on the ground that 
not only the great charters of English 
liberty—the Magna Charta, the Dec- 
laration of Rights, the Bill of Rights, 
the Habeas Corpus Act, etc.—but 
British common law, unless obviously 
inapplicable, and statutes, when pe- 
culiarly applicable are deemed to be 
in force in Canada and to furnish 
sufficient protection to the individual 
citizen.22 However, according to Pro- 
fessor Dawson, “there is a growing 
conviction in Canada that this is rot 
sufficient, and that certain funda- 
mental liberties and privileges should 
be singled out for special mention in 
the written constitution, so that they 
will not be at the mercy of any 
intolerant group or a Cabinet which 
may for a time happen to command 
a majority.”’3 

Cabinet Government More 

Completely in Effect in 

Canada Than in Britain 

Although the Dominion field has 
been narrowed by judicial decision 
and but little enlarged by formal 





20. The only vestigial remains of this theory in 
our Constitution are the guarantees that the terri- 
tory of no State shall be divided without its con- 
sent and that no State shall be deprived of equal 
representation in the Senate. 

21. Clauses concerning the constitution of the 
House of Commons and the Senate would be 
amended by the Dominion Parliament; clauses re- 
lating to the Dominion and one or more, but not 
all, provinces would be amended by the Dominion 
House of Commons and Senate and the legis!atures 
of the Provinces concerned; clauses relating to 
matters of mutual concern to the Dominion and 
Provinces would be amended by the Dominion 
House of Commons and Senate and the legislatures 
of two-thirds of the Provinces, provided that the 
population of these Provinces was at least fifty-five 
per cent of the population of Canada. (This would 
ensure that either Ontario or Quebec was included 
in the two-thirds majority.) This was the proposal 
of a Dominion-Provincial conference in 1935 which 
was dropped in 1936 because of the opposition of 
New Brunswick. 

Louis S. St. Laurent, formerly Minister of Justice 
and now Secretary of State for External Affairs of 
Canada, has eloquently phrased the moral obliga- 
tion to the Provinces. Canadian H. of C. Debates, 
June 18, 1946, pages 2694-7. 

22. There was, of course, no room for Hamil- 
ton's argument that a federal government of dele- 
gated powers had no delegation of any power to 
impinge upon a citizen's fundamental rights, be- 
cause the Dominion government was not delegated 
but plenary, except as to powers expressly con- 
ferred on the Provinces. Uniache v. Dickson, 2 
Nova Scotia Reports 287. 

23. For a persuasive argument in favor of a 
Canadian Bill of Rights see “‘The Case for a Ca- 
nadian Bill of Rights’’, by W. Glen How, Canadian 
Bar Review, Vol. XXVI, No. 5, page 789 (May, 
1948). 
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constitutional amendment, there 
have been in two respects great 
changes in the Dominion govern- 
ment, brought about by usage— 
“convention” as Professor Dawson 
describes the process. By custom and 
not by legislation has Cabinet gov- 
ernment come into effect even more 
completely than in Britain. In most 
matters, neither the King nor his 
representative, the Governor-General, 
can act except upon the advice of the 
Canadian Cabinet.24 Furthermore, 
the Governor-General, whose term is 
fleeting, is not usually familiar with 
Canadian problems, and there is to 
him no traditional allegiance; he, 
therefore, possesses far less personal 
influence than does the King. Other- 
wise the Canadian government closely 
follows the British model.25 The 
House of Commons has both legis- 
lative and executive supremacy; the 
Cabinet must go to the country when 
it loses the support of the House; the 
Governor-General only nominally 
selects the Prime Minister, for he is 
dependent upon the support of the 
House. 


Dominion independence was 
achieved mainly by precedents that 
broadened down. Rights were as- 
serted by Canada, acquiesced in by 
Britain and eventually confirmed by 
Imperial Conferences and the Statute 
of Westminster.?° The last legal tie 


will be severed if the Dominion Par- 
liament exercises its right to deprive 
the Privy Council of jurisdiction of 
appeals from the Canadian Courts.?? 
New connotations that Kipling did 
not anticipate emanate from “Our 
Lady of the Snows’: 

Daughter am I in my mother’s house, 

But mistress in my own. 
Canada is an adult sister of Britain 
and the other Dominions. Her ties 
with the old country are those of 
blood, history, identity of interests 
and a common conception of the 
rights of man and the duties of 
nations. She not only manages her 
internal affairs but conducts her 
foreign relations, and on her own 
account declares war and makes 
peace.*§ 


Professor Dawson Sees a 
Metamorphosis of the 

Canadian Senate 

These developments have been in 
supplement to, not in derogation 
of, the Constitution. Another, how- 
ever, has been in direct contradiction 
of the B.N.A. Act—more so than 
the metamorphosis of our Electoral 
College. No part of the Canadian 
constitution received more careful 
consideration by the founders of the 
Confederation than that which cre- 
ated the Senate. It was meant to be 
an independent body, though the 
lesser legislative partner. To insure 





24. The Governor-General is now the represen- 
tative of the King, not of the British Government 
of the day. It is now settled that Canada has the 
right to select her own Governor-General. In one 
instance at least the Dominion Government has 
consulted the Opposition, though it has never yet 
consulted the Provinces. 

It is interesting to note that as the power of the 
Governor-General of Canada has by custom de- 
clined, the scope of that of the President of the 
United States has been enlarged by usage. Pro- 
fessor Dawson writes: ‘Sir John Seeley said that 
England conquered half the world in successive 
fits of absence of mind; he might have added that 
this absent-mindedness also occurred in other mat- 
ters, resulting in the development of the most 
successful form of democratic government the 
world has yet seen."' (page 196). 

25. There are of course minor differences. The 
right to question Cabinet Ministers is like that pro- 
posed by the Kefauver Resolution, rather than in 
accord with British practice. Professor Dawson 
prefers the British practice (pages 437-440; 445- 
46). In Canada, in contrast with Britain, there is 
no closure on the debate that follows the address 
from the Throne. Here also Professor Dawson pre- 
fers the British system. The Speaker of the Canadian 
House of Commons is not so strictly a judicial of- 
ficer as is the British Speaker. A member of the 
Dominion House of Commons who becomes a Min- 
ister is no longer required to resign and stand for 
reelection. A member of the Canadian but not of 


the British House of Commons can resign. Both 
Britain and Canada pay the leader of the Opposi- 
tion a stipend comparable with that of the Prime 
Minister. 

26. 22 George V, Chap. 4 (1931). 

27. Attorney General for Ontario, et al. v. Af- 
torney General for Canada, et al. (1947), App. 
Cases 127. 

28. The rights of Canada are no less than those 
of the other Dominions. Eire remained neutral 
when Britain was at war, and refused to furnish 
bases for Commonwealth need. 

29. The Canadian Monthly (1873), page 425. 

30. In his memoirs Winston Churchill relates how 
Neville Chamberlain when about to resign sent 
for Mr. Churchill and Lord Halifax for the purpose 
of discussing which of them the King should be 
advised to choose as Prime Minister. Lord Halifax 
declined to be considered because, being a peer, 
he could not lead the Government in the House of 
Commons. New York Times, May 20, 1948. 

31. That an upper House may, ironically, serve 
as the instrument of, rather than as a brake 
upon, public opinion was illustrated by recent ac- 
tion of the British House of Lords. In voting to send 
back for reconsideration by the House of Commons 
a bill to abolish capital punishment previously 
passed by Commons, the Lords apparently re- 
flected the opinion of a large majority of Britons. 
The Labor Government, which controls the House 
of Commons, acquiesced in the action of the 
House of Lords. New York Times, July 23, 1948. 


The Governmert of Canada 


this the members were to be ap- 
pointed for life by the Governor- 
General and were supposed to give 
balance by being apportioned by 
race, creed and sections. Equal rep- 
resentation of Provinces was rejected 
as giving too much power to the 
Provinces. No sentence gave to the 
House of Commons the right to over- 
ride the Senate. 

All these provisions remain unal- 
tered in the B.N.A. Act. The term is 
still for life. The Governor-General 
still appoints—but only those nom- 
inated by the Prime Minister, so that 
the voice of the Senate is but the 
voice of the Prime Minister “‘ventrilo- 
quizing through his nominees.”?® 
Race, creed and sections now look to 
the Cabinet for adequate representa- 
tion. Cabinet members are no longer 
chosen from the Senate.2° The Senate 
ventures to oppose the Commons only 
when it is convinced that a measure 
is not only inadvisable but that the 
lower House has no popular mandate 
for this particular proposal.*! So true 
is this that the deadlock clause of the 


Put your important 
telephone conver- 
sations... 











a 


econ 








onal SoundScriber Telephone Re- 


F 7 cording Equipment insures you 

and your clients against mis- 
takes, misquotes and misunderstandings . . . 
gets all important telephone conversations ‘‘on 
the record’’—SoundScriber’s unbreakable disc 
. . . lightweight, easily filed or mailed. 

This is but one of many reasons why thou- 
sands of busy attorneys are saving time and 
money by using SoundScriber. Dictation, in- 
terviews, telephone conversations, evidence, 
depositions . . . SoundScriber puts everything 
“on the record.” Mail the coupon today. 


JOUND/CRIBER 


ELECTRONIC DICTATING AND RECORDING EQUIPMENT 


The SOUNDSCRIBER CORPORATION, Dept. AB-8, New Haven 4, Conn. 
Please send me complete information on SoundScriber. 
NAME 
FIRM 
ADDRESS. 

CITY. STATE 

















August, 1948 « Vol. 34 751 












The Government of Canada 


B.N.A. Act authorizing the appoint- 


ment of additional Senators has never 
been used by any Cabinet.*? 

In Some Instances American 
Example Was a Deterrent 

I have already noted a number of 
respects in which the American ex- 
ample was a deterrent to the Cana- 
dians. Especially was this true of the 
constitution of their Courts, for they 
provided for no Dominion nist prius 
Courts but for appeals from provin- 
cial to Dominion Courts—a plan that 
we have considered and reconsidered 
Indeed, 
only in the organization of their 


but uniformly rejected.*% 


political parties have the Canadians 
seemingly been influenced by Ameri- 
can precedents. Recently they have 
to some extent adopted our custom 
—of doubtful value—of holding party 
conventions to formulate party plat- 


7 


George W. Maxey 


(Continued from page 667) 


even his remarkable vitality and dy- 

namic energy. 

When the new $2,000,000 court 
house at Harrisburg (Dauphin 
County) was formally dedicated in 
1943, Chief 
Maxey was chosen to make the dedi- 


December of Justice 


catory address. He took for his 
subject: “The Equilibrium Between 


This ad- 


dress, warmly acclaimed by many 


Liberty and Government”’. 


who read it, was published in 30 
A.B.A.]..65: February, 1944. 

At the 150th anniversary of the 
adoption of the Constitution of the 
United States, he was chosen by the 
Bar of Philadelphia to deliver the 
address of the occasion, in the great 
Academy of Music in Philadelphia. 
His subject was: “The Problem of 
1787 and How It Was Met”. This 
was published in full in 23 A.B.A.]J. 
745; October, 1937. 


Four Basic Principles on Which 
Our Constitution Rests 


In 1938 Justice Maxey delivered at 
the Union League Club in Chicago 
a vigorous address on “The Descent 
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forms and select party leaders.5+ I 
hope that my Canadian friends will 
not be offended at my suggestion that 
they may have something other to 


32. B.N.A. Act, Sec. 26. Cf. Prime Minister 
Asquith's threat to create additional peers in order 
to secure the passage of the Irish Home Rule Bill, 
in the House of Lords. 

Legally (but only theoretically) the Canadian 
Senate has far more power than has the British 
House of Lords. At most, six additional Senators 
can be appointed—a number insufficient to re- 
verse a preponderant majority. There is no limita- 
tion upon the number of new peers that can be 
created. Moreover, the House of Lords now has 
only a suspensory veto. It can reject bills—other 
than money bills and bills extending the life of the 
Parliament—but the House of Commons can over- 
ride this rejection by passing a bill in three ses- 
sions, provided two years intervene between the 
second reading at the first session and the final 
passage. Recently the Lords rejected a government 
bill which would have reduced the period of delay 
to one year, and this created a constitutional 
crisis. See ‘‘British Constitutional Battle Joined as 
Lords Defeat Government Bill'’, by Herbert L. 
Matthews, New York Times, June 10, 1948. 

33. The Great Rehearsal, by Carl Van Doren. 
New York: The Viking Press, 1948 (pages 63-66, 
135). 


to a Dictatorship”, in which he de- 
clared four basic principles on which 
our Constitution and form of gov- 
ernment depend: 

(1) The federal government - shall 
keep to its sphere and the States 
to their proper spheres of govern- 
ment. 

(2) No official shall be entrusted with 
autocratic power. 

(3) Unrestrained power shall never 
be lodged anywhere, not in the 
President, not in the Congress, 
not even in a majority of the 
American people. 

(4) There shall be maintained an 
absolutely independent judiciary. 

He declared that “As long as these 
basic principles are observed there 
can be no dictatorship. A certain 
sign of a dictator-complex in any 
public official is his scorn of these 
principles”. 

Needless to say, his outspoken pub- 
lic addresses have at times been spir- 
itedly criticized and debated; but the 
trend of the times has been to allow 
wide latitude for the ‘“extra-curri- 
cular” utterances of members of the 
highest federal tribunal, and so to 
judges of State appellate Courts. 
Nothing has daunted or deterred 


learn from us; certainly we have 
much to learn from them—more, 
probably, than from any other 


people.*® 


34. The direct primary has never gained a foot- 
hold in Canada. It is not practicable because the 
dates of elections cannot be anticipated by what 
Woodrow Wilson called an astronomic formula, 
since they depend upon the will of the Cabinet. 
Someone once remarked that the Canadian politi- 
cal virtues came from Britain and the Canadian 
political vices from the United States. 

35. Of especial value is Professor Dawson's 
chapter (XIV) on administrative law, with which, as 
to the Canadian concept of judicial review 
against arbitrary powers, could well be read Chief 
Justice McRuer's incisive address before the Ameri- 
can Bar Association last September (33 A.B.A.J. 
1087; September, 1947). Canadians have adhered 
more closely than we to the theory and practice 
of representative government by refusing to con- 
sider the members of the House of Commons as 
mere delegates. Cf. Edmund Burke's ‘‘Speech to 
the Electors of Bristol'’, The Writings & Speeches 
of Edmund Burke (Vol. II). 1901, Boston: Little, 
Brown and Company. We might well follow their 
example in prohibiting by statute written pledges 
by candidates to follow a certain course. 

There is also a penetrating discussion of the 
advisability of judges leaving the bench for 
extra-judicial duties. 


him in his sense of duty to speak out. 
He has never minded disagreement 
with his views, on the part of those 
who weigh them fairly and objec- 
tively. 

The Personal Side of the Life 

of the Chief Justice 

His engaging and attractive person- 
ality have drawn to him many friends 
of all stations of life, including dis- 
tinguished men and women from 
1923 he enter- 
tained in his Scranton home David 


other countries. In 


Lloyd George, former Prime Minis- 
ter of England; at the latter’s request 
the Chief Justice accompanied the 
British statesman to Chicago and to 
Springfield, Illinois, in both of which 
places Lloyd George delivered ad- 
dresses. Together they visited the 
home and the tomb of Abraham 
Lincoln in Springfield. In March 
of 1944, he entertained in his home 
Lord Halifax, then the British Am- 
bassador to the United States. At 
a large reception in the Maxey home 
the townspeople were invited to meet 
the Ambassador. He and Lord Hali- 
fax have ever since kept up an inter- 
esting correspondence. 
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Although he has eschewed parti- 
sanship and politics in all respects 
affecting his judicial work, he has 
maintained and exercised a privilege 
of taking part as a citizen in such 
activities of his party, as to matters in 
which he believed that his experi- 
ence would enable him to be of 
public service through party chan- 
nels. For this he has been subjected 
to criticism as well as commendation, 
but he has stood his ground. ‘This 
year he was a delegate from his State 
to the Republican National Conven- 
tion in Philadelphia in June, and 
was the Pennsylvania member of the 
In that 
capacity he served as chairman of 


Committee on Resolutions. 


the sub-committee on the highly con- 
troversial subject of a platform dec- 
laration on civil rights, because he 
recognized that his experience would 
enable him to be of service in deal- 
ing with that subject. After presiding 
over the spirited hearings at which 
sharply opposing views were pre- 
sented, and after consulting the views 
of his associates in the sub-commit- 
tee, he prepared a draft which was 
adopted unanimously by the sub- 
committee, by the full committee by 
a vote of about three-to-one, and by 
the convention without a division. 
It is said that he kept out of fac- 
tional differences within his delega- 
tion in Philadelphia. 

While in Philadelphia, during the 
convention, he wrote for the Jn- 
quirer, from his encyclopedic knowl- 
edge of American political history, 
a series of terse and most interest- 
ing daily articles on “Chance and 
the Presidency”. These were based 
on James Bryce’s aphorism in Mod- 
ern Democracies ‘““That what we call 
chance has more to do with the 
course of events than the builders 
of scientific history have generally 
liked to recognize”, and the still 
older observation that “The race is 
not always to the swift nor the battle 
to the strong, but Time and Chance 
Unlike 
Peter R. Levin’s current book, Seven 
by Chance: The Accidental Presi- 
dents, the Chief Justice’s articles 
dealt with chance in the nomination 


happeneth to them all”. 


and election of Presidents from ou 
earliest history, rather than merely 
from casualty by death as cause of 
the elevation of seven Vice Presi- 
dents to its Chief Magistracy. It is 
to be hoped that this erudite and 
readable series will be published, 
perhaps with some amplification, in 
a lasting form. 


Chief Justice Maxey’s Concept 
of the Role of Courts and Judges 


In his response to the address of 
salutation delivered on the occasion 
of his accession to the office of Chief 
Justice of the Keystone State, by 
John C. Arnold, then President of 
the Pennsylvania Bar Association, 
Chief Justice Maxey said, inter alia: 
It must be avowed of the States’ 
Supreme tribunal as it has been 
avowed of the nation’s supreme tri- 
bunal that “it possesses neither sword 
nor purse; its strength is found in the 
reverence of the people for the sanc- 
tity of the law”. The maintenance of 
this sanctity depends upon the people, 
themselves, upon the Courts, and up- 
on the Bar. To have a government of 
law, instead of tyranny or anarchy, 
that is, a government ruled neither by 
a man nor by a mob, there must be 
in human hearts an innate respect for 
law and order, and in the public 
mind an instinctive recognition of the 
postulate that the first duty of govern- 
ment is to govern. Undisciplined 
liberty means social disintegration. 
Dictatorships are products of demox 
racies that fail... . . \ state or nation 
should be ruled by reason and not 
by tumult. The passion and prejudice 
of the passing hour should never be 
the supreme law of the land, for when 
they are, no man’s life, liberty, or 
property is secure. It has been well 
said that peoples differ not so much 
in their avowals of a wish to do justice 
as they do in the self-control which 
prevents emotional impulses from 
overriding justice. The organic law 
embodies a people’s sober judgment 
and it demands sober judgment. Fidel- 
ity to the fundamental law — which 
has been aptly characterized as “con- 
stitutional morality” —is the only 
guarantee of the permanence of con- 
stitutional government. 


The final paragraph of his address 
declared: 


With every judge and every lawyer 
taking delight not in distinction but 
in duty well performed, proud not of 
his power but of his service, gratified 
not by what he gets but by what he 


7 


George W. Maxey) =a 








IN DAILY SERVICE 


CHICAGO TO SAN FRANCISCO 


Now, more than ever... going 
to or from California... you'll 
want to enjoy Western Pacific’s 
Diesel-Powered Transconti- 
nental Trains. These trains are 
now equipped with Vista-Dome, 
Observation-deck Coaches. It’s 
America’s No. 1 Travel Treat. 
You go through (not around) 
the mighty Colorado Rockies 
and California’s wonderful 
Feather River Canyon in day- 
light hours. Through Pullmans 
Chicago, Omaha, Denver, Salt 
Lake City and San Francisco. 
No extra fare. 







psc 








For information call, or write 
JAMES B. WARREN 
Ass’. General Passenger Agent 
105 W. Adams Street 
Chicago 3, Illinois 


JOSEPH G. WHEELER 
General Passenger Agent 
526 Mission Street 
San Francisco, California 





August, 1948 + Vol. 34 753 











7 





George W. Maxey 























WILLIAM F. SEERY 


70 Pine St., New York City 5, N. Y. 


Staff Trained and Experienced in the 


rs Bek 


Integrated Investigative Service for Attorneys 
Nation Wide Coverage by former F.B.I. Agents with 
Offices throughout the United States 















































Committee. 


its consideration 


on Entertainment, 


mittee 


gives, we will all help to actualize that 
lofty ideal of the law as something so 
majestic that there are “none so high 
as to be beyond its power and none 
so humble as to be beneath its care; 


Judicial Conference 


(Continued from page 673) 


amendment of the rule would be 
desirable. 


Judge William J. Barker, Chair- 


man of the Committee on Conference 
Rules, next made the report of his 


The Committee has 


proposed no rules, but he said that 
the Committee has a proposal to 
make; viz., that it thought that out 
of deference to the Committee on 
Arrangements the proposal ought to 
be submitted to the Conference for 


that there is no 


fund for the use of the Committee 


Programs, etc., 


and that Committee is handicapped 
in inviting guest speakers. The Com- 


therefore submitted .to the 


Conference with its recommendation 
the following motion:~ 


That each active Judge of this Con- 
ference be annually assessed the sum 
of $5.00 payable on or before the 
first day of each vear hereafter to the 
Chairman of the Committee on Ar- 
rangements. 

There was a general discussion, 
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its seat is the bosom of God and its 
voice is the harmony of the world”. 
A fitting end for this sketch may 
be what Chief Justice Maxey said, 
on that occasion, just before he 
concluded: 
Just judgments depend primarily on 
the passionate zeal of judges to do 
justice—a zeal directed by intelligence, 
clothed with energy and manifesting 
itself in the craftmanship of pains- 
taking care. The functions of the Bar 
are no less important than those of 
the Court. It is the constitutional 
right of every accused “to be heard 
by himself and his counsel’. In civil 
cases also this right is an integral 
part of that “due process of law” 


participated in actively by the law- 
yers, and it was suggested that the 
motion be amended to raise the 
assessment of $10 and include the 
lawyers as well as the judges. 

At the conclusion of the discussion, 
a motion was made by G. W. Parker, 
Jr., seconded by Fred G. Hudson, 
Jr., that the Committee on Confer- 
ence Rules and the Committee on 
Arrangements be authorized to pre- 
rule for the 
assessment of active judges and law- 


pare and adopt a 


yers on the basis of not exceeding 
$10 per member. The motion carried. 
The rule thereafter adopted and 
approved is as follows: 

That each active member of this 
Conference be annually assessed the 
sum of $10.00, payable on or before 
the first day of each year hereafter, to 
the Secretary of the Conference to be 
disbursed by the Chairman of the 
Committee on Program and Entertain- 
ment as such Committee may deem 
advisable. 

Judge Clarence Mullins, Chairman 
of the Committee on Resolutions, 
presented which were 
approved by the Conference. The 
first was: 


resolutions 


Wuereas, Honorable Samuel H. 
Sibley, Senior United States Circuit 
Judge, has, since the last convening of 
the Fifth Circuit Judicial Conference, 
relinquished his powers and duties as 
Senior Circuit Judge in respect of 
administrative matters; 

WuerEAs, Judge Sibley has exercised 
such powers and performed such duties 
with great wisdom, with a constant 
eye to the effective administration of 
justice in our Courts, and in such a 


which American when in 
need of it can freely invoke. Ad- 
vocates of fidelity and ability are 
essential to the administration of 
justice. Each of us may well vow as 
did one of England’s greatest lawyers 
and judges, Lord Chancellor Erskine: 
“I will at all hazards forever maintain 
the dignity, the independence and 
the integrity of the Bar, without 
which justice can have no existence”. 
It is the duty of lawyers to present the 
cause of their clients with candor, 
courage and clarity; and it is the duty 
of the judges to listen to that presen- 
tation with attentiveness and patience, 
with decorum and with civility. Those 
who appear before Courts of justice 
are suitors, not suppliants. 


every 


capable, fair, and impartial manner 
that he has earned the love, respect 
and esteem of every District and Cir- 
cuit Judge in this Circuit; 

Now, THEREFORE, BE IT RESOLVED, 
That this Conference does hereby ex- 
press its appreciation to Honorable 
Samuel H. Sibley for the superlative 
manner in which he executed the 
administrative responsibilities lately 
relinquished by him, and does hereby 
extend to him our sincere hope that 
he will serve with us for many years 
to come in his judicial capacity; and 

BE IT FURTHER RESOLVED, That a 
copy of this resolution be given to 
Honorable Samuel H. Sibley, and a 
copy be sent to the Clerk of the United 
States Circuit Court of Appeals for 
the Fifth Circuit, with a request that 
it be spread on the minutes of that 
Court. 


The second was: 


Wuereas, The Board of Port Com- 
missioners of the Port of New Orleans 
has again tendered to the members 
of the Fifth Circuit Judicial Confer- 
ence its generous and gracious hospi- 
tality, by providing a luncheon and 
harbor trip for the pleasure of its 
members, the lawyer delegates, and 
their wives; and 

WuerEAas, The New Orleans Public 
Service has generously furnished 
transportation to the members of the 
Fifth Circuit Judicial Conference; 

Now, THEREFORE, BE IT RESOLVED, 
That this Conference does hereby ex- 
press its gratitude and thanks to the 
Board of Port Commissioners of the 
Port of New Orleans and to the New 
Orleans Public Service for their con- 
tinued hospitality and courtesy to us; 
and 


BE IT FURTHER RESOLVED, That a 
copy of this resolution be sent to the 
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Board of Port Commissioners of the 

Port of New Orleans and to the New 

Orleans Public Service. 
Committee on Publication of 
Court Decisions Reports 
The report of the Committee on 
Publication of Court Decisions was 
presented in a most interesting man- 
ner by Robert B. Troutman, acting 
as Chairman in place of Francis P. 
Whitehair, prevented by illness from 
attending the Conference. Each State 
of the Circuit is represented on the 
Committee and upon it was imposed 
the duty of taking up the problem 
with the respective Bar Associations 
and to work out otherwise some plan 
to reduce the volume of reported 
decisions. The report included the 
result of the work undertaken by 
each member in his respective State, 
a report of the Committee on Law 
Reports and Libraries, and a sum- 
ming-up by the Committee on the 
various aspects of the situation, fol- 
lowed by the conclusion that the 
Committee was in no position to 
make definite recommendations other 
than those which were implicit in 
the discussion. It stated that it be- 
lieved that progress is being made, 
and recommended that the Commit- 
tee be continued to the end that the 
work thus begun may be continued 
and increased. The report was 
received and filed with approval and 
thanks of the Conference. 
Justice Black Addresses Conference 
in Praise of Judge Sibley 
Called upon by the Chairman, not to 
burden him but to give the Con- 
ference an opportunity to hear from 
the Associate Justice attached to the 
Fifth Circuit, Mr. Justice Black spoke 
briefly and interestingly to the Con- 
ference. He testified to his pleasure 
in attending the Conference and his 
firm resolve to attend faithfully. In 
addition to expressing his views 
tersely and vigorously on matters 
discussed in Mr. Troutman’s report 
as to the length and character of 
opinions and other subjects which 
had come before the Conference, Mr. 
Justice Black paid his tribute to 
Judge Sibley: 

I think of Judge Sibley as the flower 
of the type of Southern gentleman. 
Many times he has written things with 
which I disagreed, but he never wrote 


anything or expressed a view where 
I could say, “Well, he just said this 
and that is all there is to it’. He gave 
reason, not so lengthy as some people, 
but he always gave reason, and I knew, 
and I think that I may say that the 
other members of the Supreme Court 
know, that whatever Judge Sibley said 
came from a man who has the best 
old-fashioned or new-fashioned in- 
tegrity of purpose and heart that men 
can have, and to me he is the best type 
of Southern gentleman that I love of 
any man in the United States. 

The Chairman expressed for mem- 
bers of the Conference their pleasure 
in having Mr. Justice Black present, 
and stated that from this time out 
he was going to be regarded as a 
member of the Conference whose 
failure to come is going to be marked 
against him just like it will be 
marked against the others, and while 
the Conference is going to accord 
him the respect which he deserves as 
a Justice of the Supreme Court, it is 
going also to accord him the friendly 
affection and treatment accorded 
each other. 

Judge Sibley then took the chair 
while Judge Hutcheson introduced 
Robert N. Denham, General Counsel 
of the National Labor Relations 
Board, who spoke on the Taft- 
Hartley Act in action before the 
Board and in the Courts. His ad- 
dress was thorough, comprehensive 
and helpful, and received the keen 
interest of the Conference. 

After a vote of thanks to Judge 
Borah and the Committee on Ar- 
rangements for a fine entertainment, 
and to Mr. Whitehurst for his 
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presence and assistance in the discus- 
sion of the various legislative and 
administrative matters which had 
come before the Conference, and 
with remarks from many of the law- 
yers present, the Conference ad- 
journed for luncheon and a harbor 
trip aboard the S. $. Good Neighbor 
as guests of the Board of. Commis- 
sioners for the Port of New Orleans. 
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cuit Court a Appeals and State Supreme and 





Appellate courts. Summary of experience, table 
of cases, briefs and references on request. Box HA. 
ATTORNEY-EXECUTIVE, LAW SCHOOL 


honor graduate, broad experience as attorney 
and corporate ofthcer, eleven years with Wall 
Street law firm, five years with nationally known 
corporation, presently employed, seeks new connec- 
tion with bank, corporation or law firm. Salary 
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